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NMPABOBbIE TEXHONOIMMU NOCPEAHUYECTBA (MEAUALIUN)
B POCCUUCKOW ®EAEPALIUU

HAYYHO-MPAKTUYECKOE NMOCOBUE
C.B. HUKOJTIOKUH

HukontokuH CraHucnas BaAyecnaBoBuY, KaHAMAAT OPUAMYECKMX HAyK, OOLEHT, 3amMecTutesb
3aBegytowero kadeapon "Teopua M ucTopus rocygapctsa u npasa” Oroey BMO duHaHcoBbIN
yHuBepcuteT npu [Mpasutensctee P®, uneH Accoumauumum topuctoB Poccuu, uneH Poccuiickomn
accouMaumn mexayHapogHoro npasa, npodeccop PAE.

ABTop 60nee 120 Hay4HbIx cTaTel U 13 moHorpadumin.

Mpeaucnosue

Jlogam TpyL4HO CaMUM YMUPUTLCA MeXAyY COB0M, HO KaK TONIbKO
CTaHEeT MeXAy HUMU TPETUI, OH UX BAPYT NPUMUPUT.

OTTOro-To y Hac BCEraa MMen TaKkylo Cuy TPETENCKUN cya,
NCTOE Npou3BeLeHME 3eM/IN Hallel, ycneBaBLM gocene
6osiee Bcex Apyrux cyaoB. B npupoae yenoseka, u 0cobeHHOo
PYCCKOro, eCTb YyAHOE CBOMCTBO: KaK TO/IbKO 3aMETUT OH,

YTO APYro CKONbKO-HUBYAb K HEMY HaK/IOHAETCS

WM NOKa3blBaeT CHUCXOXKAEHNE, OH CaM YKe roToB

YyTb HE NPOCUTb NPOLLEHbA. YCTYMUTb HUKTO HE XOYET NEepBbIM,
HO KaK TO/NIbKO OAMH pPeLlunsica Ha BeNNKoAyLLHoe Aeno,

OPpYyro yxe pBeTcs, Kak bbl NePeLLEroNATb ero BeIMKOAYLWbEM.
BoT noyemy y Hac ckopee, 4em rae-nmbo,

MOTYT BbITb NpPeKpaLleHbl camble 3acTapesble CCopPbl U TAXKObI,
€C/IN TONIbKO CTaHET Cpean TAXKYLUMXCSA YeI0BEK UCTUHHO
61aropogHbIi, yBaXKaeMblii BCEMWU U MPUTOM €LLLe 3HAaTOK
YyesIoBeYECKOro cepaua.

H.B.foronb

CuTyaums B MWPOBON 3SKOHOMMKe, 0OOCTPUB 3KOHOMMYECKME Npobaembl OTeYeCTBEHHbIX
npeanpuHMMaTene, HeraTMBHO MNOBAMANA Ha MCMNOJIHEHME Y4YaCTHMKaMWM rpaxkaaHckoro obopoTta
NPUHATbIX Ha ceba [A0OroBOpHbIX 06A3aTenbCTB M MOCTaBWAa UMX Nepes HeobxoaumocTbio 6Honee
BHMMATE/IbHO, B3BEWEHHO W 3KOHOMHO OTHOCMTBbCA K CBOMM MaTepuanbHbIM pecypcam. Bce 3T0
NPMBENO K 3HAUUTE/IbHOMY YBEIMYEHNIO KOIMYeCcTBa 0bpalLeHNnit B CyAbl 33 3aLLMTON HapyLLEHHbIX NpaB
N nHTepecoB. TaK, B TedyeHne 2011 r. Ha paccmoTpeHue B apbutpakHble cyapl noctynmuao 1 249 069
WCKOBbIX 3aAB/IEHWUIM U 3aABNEHNIM <1>. ITO NPAKTUYECKN Ha ypoBHe noKasatens 2010 r.

<1> WHpopmauma c caita Bbicwero ApbutpaxkHoro Cyaa Poccuitickoli depepauuu:
http://www.arbitr.ru (no coct. Ha 02.08.2012).

HecmoTtpa Ha 71O uyto B 2011 r. NpPOAO/IKMAOCH COKpALLEHME KOAMYECTBA NOCTYyNaloWMX Ha
paccMoOTpeHMe B cyAbl 3aABNEHMIA MO 3KOHOMMYECKMM CMOPaM, BO3HMKAKOWMM M3 TPaKOAHCKUX
NPaBOOTHOLWEHMIA, @ MMEHHO YMCAO0 TaKWUX 3asBAeHU ymeHbwwuaocb Ha 11% (2009 r. - 914 588
3ansneHun, 2010 r. - 828 341 3assneHue, 2011 r. - 737 012 3aaBneHuUit) <1>, AO0CTAaTOYHO aKTyaslbHbIM
ABNAETCA BOMPOC O HEObBXOAMMOCTM BHEAPEHUA HOBbIX 3KOHOMMYHbLIX, 3QDEKTUBHLIX WU MPOCTbIX
cnocoboB yperyanmpoBaHMA BO3HWMKAOWMX CMOPOB, KOTOPble B MpaBe UMEHYHOTCA afbTepHATUBHbIMM
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(npumnpUTENbHBIMK) NPOLEAYPAMMU.

<1> MWHPopmauma c cailta Boicwero ApbutpaxkHoro Cyaa Poccuitckor ®Pepepaunu:
http://www.arbitr.ru (no coct. Ha 02.08.2012).

Pa3BuTME NPUMMPUTENBHBIX NpOLeAyp ABAAETCA OAHMM W3 NPUOPUTETHLIX HaMpaBAeHWUN
COBEpPLUEHCTBOBAHMA CyLLecTBYOWMX B Poccuiickoin Desepaumm mexaHM3MOB YPEryamMpoBaHMa CnopoBs
W 3aLUMUTbl HAapyLWEHHbIX NPaB rpaKaaH.

B depepanbHoit uenesoit nporpamme "Passutne cyaebHom cuctembl Poccumn” Ha 2007 - 2012 rr.
YKa3blBaeTcA Ha HeOBX0AMMOCTb BHEAPEHWUA NPUMUMPUTENBHDBIX NPOLLeayp, BHECYAEOHbIX M A0CYyAeOHbIX
cnocoboB  yperyampoBaHuMAa CMoOpoB, B TOM YMCAe BbITEKAWOWMX W3 aSMWUHUCTPATUBHbIX
NPaBOOTHOLWIEHMWI, KOTOPblE MO3BOJIAT CHU3UTbL HArpy3Ky Ha CyAen U, KaK cneacteme 3Toro, CSKOHOMUTb
610 KETHble Pecypcbl U MOBbLICUTb KAYeCTBO OCyLLecTBAEHUA npasocyama. Mpu sTom npegnonaraercs
LUMPOKOE BHEAPEHWNE NpoLeayp MeanaLmn B KauecTBe MEXaHU3MOB pPeanm3aumm NoNOKEHNN 3aKOHOB
Poccuiickolt ®epepaumm, npesycmaTpmBatoLLmnX BO3MOXKHOCTb MPUMMUPEHUA CTOPOH.

Kpome Toro, ®eaepanbHbiit 3akoH oT 27 nions 2010 r. N 193-d3 "0O6 anbTepHaTUBHOW Npoueaype
YPEryanpoBaHua CROpoB C y4yacTMem rnocpegHuKa (npoueaype meamaumum)' (ganee - 3aKoH o
Meanaumm), Bctynuswnii B cuay ¢ 1 aHeapa 2011 r., co3gaeT npaBoBble OCHOBAHWA ANA CTAHOBAEHUA U
passuTna meamaumm B Poccuiickolt depepauumum, ABAAETCA MNPAKTUYECKMM LWWArom K peanunsauuun
MEPONPUATUA N0  BHEAPEHUIO MNPUMMUPUTE/IbHBIX NPOUEAYP, NPEeAyCMOTPEHHbIX B Ha3BaHHOM
depepanbHOl LEeNeBON Nporpamme.

Ha 3HauMmocTb BHeApPEeHMA B POCCUMCKYIO MPaBOBYI CUCTEMY MHCTUTYTa Meguauum obpalieHo
BHUMaHue B MNocnaHuum lMpe3npgeHTta Poccuiickoit Pepepaunn PepepanbHomy CobpaHuio PO ot 22
aekabpa 2011 r. Kpome Toro, B nepeyHe nopyyeHuin MNpesmaeHta Poccuiickor Pegepauum ot 26
aekabpa 2011 r. N Mp-3884 u nopyyeHuin MNpeacepatens Mpasutenbctsa PP ot 29 aekabpa 2011 r. N
B3-M13-9278 no peanusaumm OCHOBHbIX MONOXMEHUIM YyKasaHHoro [locnaHWa rosBopuTcA O
HEeOOXOAMMOCTU OCYLLECTB/IEHUA MNPABOBOM pernameHTaluMm BOMPOCOB, KacaloWMXcA BBeAeHUA
06A3aTeNbHbIX NPUMUPUTENBHBIX NPOoLEeAypP NPU paspelleHn HEKOTOPbIX BUAOB CMOPOB.

Meanauma B Poccum - 3TO peasibHO CYLLECTBYIOWMN MHCTUTYT, AENCTBYIOWMIA U AEACTBEHHbIN
CNocob paspeLleHns cnopos B COBPEMEHHOM POCCUMIACKOM obLuecTse.

Kak cnpaseanvmso otmedaet L.A. LamnuKawswuam, ceroaHa MOMKHO CKasaTb, 4YTO BCe TpM
OCHOBHbIX HEOBXOAMMbIX 3/1EMEHTA A5 BHEAPEHMA U PACAPOCTPAHEHUSA HOBOIO MHCTUTYTA B BosbLieit
WUAN MeHbLUEN CTEMEHWN Y Hac ecTb. ITO, BO-MePBbIX, 3aKOH, KOTOPbIN U ABAAETCA KAOYEBON OTNPaBHOM
TEMOM faHHOM cTaTbu. OTHOWEHME K HeEMY HeOA4HO3HaYyHOe, OfAHaKOo, He byab 3Toro 3akoHa, He 6b110
6bl M NONEMMKM O BO3MOXKHbLIX MNYTAX Pa3BUTUS MeauMauMM B Halel CTpaHe, BO-BTOPbIX,
MHOPMMPOBAHME HACeNeHMA W PA3IMYHBIX NPOdECCMOHANbHbBIX TFPYNMN KAk MOTeHLMaNAbHbIX
nosibsoBatesielt meamaumun. 3To MHGOPMUPOBAHME, KOHEYHO, elle A0/roe Bpems byaeT ocTaBaTbCA Ha
ropasgo 6onee HM3KOM YPOBHE, HeXenu xoTenocb 6bl. Beap Aaxe B TakMx cTpaHax, Kak CLUA,
BenvKkobpuTaHus, rae meamaLuma BocTpeboBaHa y)Ke He NepBoe AecATUIETUE, O Hell 3HAtoT He 6onee 10
- 20% npocTbix ntogei. MpocseTuTenbckan paboTa, GopmMMpPOBaHUE MPABUALHOIO NPEACTaBAEHUS O
MeAnaumm B 06LLEeCTBEHHOM CO3HaHMM - 3TO 3aja4Ya Ha BCe BpeMeHa. M oYeHb BaXKHO, KaK M Kem 3TO
O6yneT nenatbCs; B-TPETbMX, BO3HMKHOBEHME U GopmuMpoBaHMe npodeccnoHanbHoro coobuiecTsa
mMeanaTopos <2>.

<2> http://blog.pravo.ru/blog/mediacia/5910.html

[JelicTBUTeNbHO, POSIb MOCpeaHMYecTBa (Meauauun) akTyasbHa He TOAbKO AnA Poccuitckoi
denepaumn. Ecnim 06paTUTLCA K ONbITY €BPONENCKUX rocyAapcTs, TO NOCPeAHMYECTBO 3aBOEBbLIBAET BCe
6osibllee NpusHaHWe W NOMNYASPHOCTb Cpeau NpeacTaBuUTENer Oen0BOro mupa. TaK, eBponeinckue
KOMMEPCaHTbl, aKTUBHO y4acCTBYA B S3KOHOMMYECKOM 060opoTe B paMKax eAMHOro pbiHKa, CO34aHHOMO
EBPONENCKMM COH30M, CTONKHY/AWUCb C Pa3/IMuHbIM MPaBOBbIM PEryAMpPOBaHMEM MeXAyHapOoaHbIX
KOMMEPYECKMX CAENOK B €BPOMEMCKUX roCyAapcTBax, a TaKKe C KyAbTYPHbIMW, HaLMOHasbHbIMU
PasNMuUMAMKM eBponeiiLes, NPOXKMBAIOWMX B Pa3HbIX rocyaapcreax. Tem He meHee AN NPEOAOSEHUS
NPaBoBbIX, KYAbTYPHbIX, A3bIKOBbIX 6apbepoB  eBpOMencKMe  KOMMEPCaHTbl  MCMOAb3YIOT
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nocpeaHn4YecTso.

B HacToAwem u34aHUM  PaAcCMOTPEHbl W MPOaHaNM3MPOBaHbl  CYLLECTBYIOWIME  BUAbI
nocpeHNYecTBa, BblAB/AEHbI MPAaBOOTHOLWEHWS, KOHGIMKTbI MO KOTOPbIM Jlyylle BCEro paspeLuarTca ¢
npUMeHeHMem npoueaypbl nNocpeaHuyectsa (meamauumu), BbISBAEHbl crnieunduUUeckme 4epThbl
nocpegHuyectsa  (Meguaumu),  MUCCNeAOBaHO  HaUMOHANbHOE UM MEXAyHapOoZAHO-NpaBoBoOe
peryamposaHue nocpeHNYecTBa.

Ha ocHoBaHuu 3TOro 6binnM  caenaHol BbiIBOAbI M CHOPMYAMPOBAHLI MPEASIOKEHMA MO
COBEpPLIEHCTBOBAHMIO 3aKOHOAATENbCTBA PEry/IMPYIOLLErO NPUMEHEHME NocpeaHNYecTBa (Mmeavauunmn) B
Poccuiickoin Pegepaunn.

Fnasa 1. NOCPEAHUYECTBO (MEAUALUA) KAK AIbTEPHATUBHASA
NPOLEAYPA YPETYIMNPOBAHUA KOH®J/IMKTOB

§ 1. MecTo anbTepHaTUBHbIX CNOCO60B yperyMpoBaHus
KOHQIMKTOB B CUCTEME 3aLLMTbI TPaXKAAHCKUX NpaB

"KarKgan cTpaHa cTpouT cyaebHylo cucTemy ucxoasa u3 cobCTBeHHbIX noTpebHocTei. Ho ectb
HeKue oblueyenoBeyeckme LEeHHOCTU, KOTOpPble HE MOTYT He YYMTbIBaTbCA B 06LLECTBE, OTHOCALLEM Cebs
K AeMOKpaTUYecKomy. ITo NPaBo Ha cyaebHyto 3awmTy" <3>,

<3> A6oBa T.E. ApbutpaskHbiii cya B cyaebHoi cucteme Poccum // Focyaapcteo v npaso. 2000. N
9.C.9.

Hanbonee nsBectHbiMM cnocobamm 3alUmUTbl FPaXKAAHCKMX NPAB CYMTAOTCA JIMYHAA 3alumMTa Npas
(camoszalmTa) M rocygapcTBeHHas 3alWmTa MpaB, KoTopas ocyllecTBaseTca cyaebHolt cuctemolt
rocyaapcrsa.

B Poccuitckoit depepaumm AeATeNbHOCTb CYA0B MO OCYLLECTBAEHWUIO MPaBoOCyAMA B pPaMKax
rpa*kK4aHCKOro M apbuTpakHOro npouecca HanpasiaeHa Ha 3alMTYy HAPYLUEHHbIX MAW OCMlapuBaeMblx
rpa*kaAaHCKMX NpaB M OCYLLECTBAAETCS B COOTBETCTBUM C NOABEAOMCTBEHHOCTBIO A€/, YCTAHOBAEHHOM
npoLeccyasbHbIM 3aKOHOAATE/IbCTBOM.

OfHaKo B YCNOBMAX PbIHOYHOM 3KOHOMMKM C y4eTOM OMbITa APYrMX FOCyAapcCTB aKTya/ibHbIM
CTAaHOBWUTCA WCMOJIb30BAHNE WHbIX CNocoboB YyperynmpoBaHMA CMNOPOB W  rOCYAAPCTBEHHbLIX U
HerocyaapcTBeHHbIX GOPM 3allMTbl MpPaB, YTO BbI3BAHO MOTpPebHOCTAMM pedopMMpOBaHMA cyaebHOM
cucTembl U HeobxoaMmocTbio 6onee 3pPEKTUBHOIO PacCMOTPEHMA TPaXKAaHCKO-NPaBOBbIX CMNOPOB U
obecneyeHns 4OCTYNHOCTM NpaBoCcyans.

YperynnpoBaHue cnopoB O NpaBe NpeacTaBaseT coboi camocTosTesbHyto $dopmy npaBoBOW
3alUNUTbI, CYTb KOTOPOW 3aK/HYaeTcA B COBMECTHbIX AEWCTBMAX CNOPALWMX CTOPOH MO JIMKBMAAUMMK
BO3HMKLUEro KOHPAMKTA. bosbloe 3HayeHMEe WMMeeT 3aMHTEPECOBAHHOCTb Y4YAaCTHMKOB cnopa B
BOCCTaHOB/MIEHUN HOPMa/bHbIX, OGECCNOPHbIX MPABOOTHOLLIEHMIA AN OCYLLECTB/eHUA AafibHenllei
3KOHOMUYECKON AaeATenbHOCTU. B nepByto oyvyepedb 3TO OTHOCUTCA K HOPUANYECKUM  AULAM,
CTPEMSALLUMCA K COXPAaHEHWUIO ANMTE/bHbIX, ONTUMANbHbIX 417 HUX OTHOLIEHMWI C KOHTPareHTamu.

Ecnm obpatutbes K cT. 11 MpaxpgaHckoro kogekca Poccuitickon ®epepaunn (ganee - MK PP), To B
Hel 3aKpensieH He TOJIbKO CyAebHbIN NopPALOK 3almUTbl HAPYLUEHHbIX MW OCMOPEHHbIX FPaXKAaHCKUX
npaB B rocyfapCTBEHHbIX cyaax (cyaax obluieit IopucanKkummn u apbutpaxKHbIX cyaax), HO U B YacTHbIX
(TpeTelickmux) cynax. bonee Toro, cornacHo ct. 401 TpyaoBoro Koaekca Poccuiickoit depepaummn (ganee -
TK P®), KONNEKTUBHbIA TPYAOBOM CNop MOXKeT ObiTb PacCMOTPEH NPUMMUPUTENbBHON KOMMUCCUER, C
y4yactmem nocpegHuka unum B Tpy40BOM apbuTpake.

BeccnopHbiM siBAseTca TOT aKT, YTO ALPOM BCeM CUCTEMbl pPaspelleHUs MPaBOBbIX CMOPOB,
BO3HMKAOWMX W3  TPaKOAHCKMX MPaBOOTHOLIEHMI, OCTaeTcA  yperyimpoBaHMe CrnopoB B
rocyaapcTeseHHom cyaebHom opraHe, NOCKO/bKY ".../1t0601 rocyaapcTBeHHbIN cyd, onuueTsopseT coboi
cyaebHyto BnacTb - OTNpaBAAeT npasocyaue; AeATeNbHOCTb FOCYAapCTBEHHbIX CYyA0B OCYLLECTBAAETCA
nmeHem Poccuiickor Pepgepauumm, T.e. BCE pelIeHUs T[oCyAapCTBEHHble CyAbl KaK Hocutenu
rocygapcteeHHon (cyaebHol) BnacTM BbIHOCAT OT MMeHM Poccuitickoit depepaumn. BblHOCMMBbIE MO
pe3ynbTaTaM pPacCMOTPEHUS CMOPOB CyAebHble pelleHUA NOoc/e BCTYNNEHUMA UX B 3aKOHHYH cuay
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CTaAHOBATCA 06Leob6s3aTeNbHbIMM (MPU3HAOTCA 06A3aTeNbHbIMU A8 UCMOJHEHUA BCEMWU AULAMM Ha
TeppuTopun Poccuiickolt depepalmm), 4To, BNPOYEM, HE SMLIAET Y4acTBYIOWMX B Aese /vl npasa
obkanoBatb Mx. B cnayvyae ecnm BbIHECEHHOE TOCYAAPCTBEHHLIM CYAOM pelleHWe He WCMNOJIHAETCS
AONTKHUKOM ,CI,O6POBO}'IbHO, OH MOXeT bbITb NPUHYXAEH K UCNOJIHEHUIO 3TOrNO peweHnAa cneunanbHoO
CO34aHHbIM OpPraHoMm - cny»kb60i cyaebHbix npuctaBoB” <4>.

<4> Poxkosa M.A., Enucees H.l., Cksopuos O.FO. [loroBopHoe mnpaBo: COrnaweHua o
NOACYAHOCTM,  MEXAYHAPOAHOMW  MOACYAHOCTW, NPUMUPUTENBHOW  Npoueaype, apbuTpaxHoe
(TpeTeiickoe) n mmnposoe cornawexua / Noa obuy. pea. M.A. Poskkosoi. M.: CtatyT, 2008. C. 324.

JeicTBUTENbHO, MHOTOBEKOBAA NPAKTMKA BCEX BbICOKOPA3BUTbLIX CTPaH ybeanTenbHO A0Ka3bIBaeT,
YTO JOCTMXEHWME BbICOKMX TEMMOB 3SKOHOMMYECKOTO POCTa CTAHOBMUTCA BO3MOXHbLIM TONbKO MpK
Hannumm 3pdeKkTMBHOM cypebHOM cUCTEMbI, aKTMBHO MOMOratlolel nporpeccy Npou3BOACTBEHHbIX
OTHoLeHuN. Mpn HepaboTocnocobHon, HeaPPEKTUBHOM N HEaZEKBATHOM 06BEKTUBHbBIM NOTPEBHOCTAM
PbIHOYHOM 3KOHOMMKM CynebHOM cucTeme BCe MOMbITKM TOCYAAPCTBEHHbIX BAacTel [Ao06uTbea
OLLYTMMOIO 3KOHOMMYECKOTo Nporpecca 6espesynbTaTHbI.

Tem He MeHee He BCerga LenecoobpasHo pewaTb BO3HUKAOWME KOHOAMKTbI NMOCPEeACTBOM
obpalieHua B cya. Bo-nepsbix, 3alimMTa NpasB B cyAebHOM nopagKe AOMXKHA ObiTb HE eAMHCTBEHHbIM
Ccnocobom  yperynnpoBaHUsA  BO3HMKAIOWMX KOHPAMKTOB  Mexay CyObeKTamu  rpaxgaHCKuX
NPaBOOTHOLIEHMIA; BO-BTOPbIX, MPWU Y4aCTUN B CNOPE MHOCTPAHHbLIX UL, MOTYT BO3HMKATb Caeayoume
PUCKM W  TPygHOCTM, KOTOpble AenatoT npoueaypy obpalleHuMs B roCyAapCTBEHHbIM  cyn,
HenpuBAEKaTEe/IbHOM’:

a) HesHaHuWe 006f3aTenbHOro AN MNPUMEHEHUS WHOCTPAHHbIM TOCYAApPCTBEHHLIM  CYAOM
NPOLLEeCCyanbHOro MOpsAfKa, UYTO Ha MpPaKTMKe O3Ha4yaeT HeobxoAMMOCTb ObpalleHus K ycayram
MECTHOTrO afilBOKaTa, KOTOpblA He Bcerga MposBAAET JIMYHYIO 3aMHTEPEeCOBAaHHOCTb B CKOpenwem
OKOHYaHUK cyaebHoro pasbmpaTtenbCcTBa U KBaMGUKALMIO KOTOPOro He BCeraa BO3MOXKHO onpeaennTb
00 MOMEHTa HageleHUs ero COOTBETCTBYIOWMMM MNOJTHOMOYUAMM;

6) 06s3aTenbHOCTb OCyWEecTBAEHUA CcyaebHoro pasbupaTtenbcTBa Ha A3blKe rocyAapcTsa
MECTOHAXOXAEHUA cyfa, B CBA3M C Yem BO3HMKaeT HeobxoAMMOCTb MepeBofa BCEX AOKYMEHTOB,
KacaloLmxca crnopa, Ha A3blK, Nnog/exawmin npumeHeHuto. Mpu 3ToM A0CTaTOYHO YacTO TaKoW NepeBo,
OOJ/IKeH bbITb 3aBEPEH NMPUCAKHbIM NEPEBOAYMKOM, KOTOPbIA He BCeraa B AOCTAaTOYHOM mMepe BrageeT
TOProBOM WAN TEXHUYECKON TEPMUHONOTUEN;

B) HaNMYME HECKOJIbKMX MHCTaHLUMIA U CBOMCTBEHHbIM FrOCYAapCTBEHHOMY Cyay MpoLeccyasibHbli
dbopmanunsm, 4To cnocobCTBYET 3aTATMBAHMIO PAa3bMpPaTENbCTBA U BIEYET AOMNOHUTENbHbIE PACX0Abl;

r) oTcyTcTBME HeobXOo4MMOWM KOMMETEeHUMM Yy  cydel, NOCKOAbKY MNoAroTOBKAa  cyaew
rocyapCTBEHHbIX CYA0B PAacCyMTaHa Ha NPUMEHEHME HOPM HaLMOHA/bHOW MPaBOBOW CUCTEMbI, XOTA
YCNOBMA KOHTPaKTa He BCerga MOAYMHAIOTCA MaTepuasbHOMY MpaBy [AaHHOIO rocynapcrsa.
MpUMeHeHWe e TOCYyAapPCTBEHHbIM CYAOM WHOCTPAHHOrO MpaBa CBSA3aHO, KakK nNpaBwuio, C
HEeoOXOAMMOCTbIO  MPOBEAEHMA  AOMNOJIHUTENbHbIX  3KCMEPTM3 M MOJYYEHMEM  3aKIHOYEHUN
COOTBETCTBYHOLLMX CMELMANCTOB;

[l) HepaBHOEe OTHOLLIEHWEe K CTOPOHam cnopa (B cuay TOro YTO CyAbM rOCY[apCTBEHHbIX CYAOB
[OCTAaTOYHO 4acCTO CKAOHHbI 6osiee CHUCXOAUTENbHO OTHOCUTBLCA K YYacTHMKam pas3bupatenbctsa,
KOTOpble ABNAIOTCA CyObeKTaMu [AaHHOrO rocyfapcrsa, CneayeT He COrnacuTbCA C AAHHBIM MYHKTOM,
MOCKOJIbKY OH O3HayaeT HapylleHWe MPUHLMMAA PaBHOMPABUA CTOPOH, YTO HEBO3MOXKHO anpuopw. -
C.H.);

€) orpaHuMYyeHHas BO3MOXKHOCTb MCMOJIHEHUS pelleHUs TOCYLapPCTBEHHOrO CyZa Ha Tepputopun
WHOCTPaHHOIO rocyAapcTBa B CUAY OTCYTCTBUA YHUBEPCANIbHBIX MEXAYHAPOAHbIX A0roBoOpOB,
NO3BO/IAIOLMX OCYLLECTBAATL NPUHYAUTENBHOE UCMONHEHWE PeLleHUA rocyapCTBEHHOIO CyAa OA4HOMo
rocyapcrea Ha TeppUTOPUM ApYroro rocygapcrasa <5>.

<5> beiKkep n MaKkeHs3n: MexayHapoaHbI KOMMmep4deckuii apbuTtpax. Nlocyaapctea LleHTpanbHoM
1 BoctouHoi Esponbl u CHI: YyebHo-npakTnyeckoe nocobue / OTs. pea. A. TbiHenb, B. XBanei. M.: BEK,
2001.C. 4, 5.
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PestoMmUpys BbIWEN3NOKEHHOE, MOMKHO 3aKAOUYUTb, YTO MNPU YPEryJMpoBaHUMU KaKux-1mbo
NPOTUBOPEYUN MeXKAYy CyObeKkTamu TrparkAaHCKO-NPaBOBbIX OTHOLWEHUNA MNPENUMYLLECTBO A0MKHO
OTAaBaTbCA a/IbTEPHATMBHbLIM CNOCOOaM pa3spelleHns CNopoB, MOCKObKY U B MUPOBOI NPaKTUKE POJb
TaKkux cnocoboB 3Ha4YMTENbHO BO3pACTaET.

B KauectBe npumepa aKTUMBHONO pPasBUTUA M LUMPOKOTO MCMNO/b30BAaHMA aNibTEPHATUBHbIX
CNocob0B paspeLleHns CNopoB MOXKHO NPUBECTU aHINOCAKCOHCKYO CMCTeMy NpaBa. Pe3yabTaTbl onpoca
1000 KpynHenwmnx aMepmKaHCKMX Koprnopaumii nokasanaum, 4to 88% M3 HUX B TeYEHME MOCAeAHUX Tpex
NeT ucnonb3oBanuM meamaumio, 79% obpawanmucb K apbuTparkHbIM mexaHuM3dmam, 81% Hassanu
meamaumio 6onee npuemnemon Gopmon, Hexenu cygedbHas npoueaypa, 59% OTMETUIM, YTO OHa
NO3BO/INNA COXPAaHUTb B NOCNEAYIOWEM NAaPTHEPCKUE OTHOLLEHMA MEXKAY YH4AaCTHMKAMM crnopa <6>.

<6> XepcoHueB A.N. AnbTepHaTMBHOE paspelleHuWe CrnopoB: npobaembl NPaBOBOro
perynmpoBaHna 1 eBponencknin onbiT // Poccuinckunii lopuandecknin xypHan. 2003. N 3. C. 16, 17.

BaXXHO OTMeTUTb, YTO B HacTosAllee Bpems "...npeanpuHUMaTenm B POCCUN TaK Xe, KaKk U B Apyrux
CTpaHax, MMeIT BO3MOXKHOCTb Bblbopa ¢OpM M MeTOA0B paspelleHns CMOoPoB U MHbIX KOHQIUKTOB,
BO3HUKAOWMX B CBA3M C OCYLLECTBAEHMEM MMW NPeanpUHUMAaTENbCKOM AeATeNbHOCTU, U BCe AuLa
npuberaloT AnA 3TOM UEANM K WUCMNONb30BaHUIO anbTepHAaTUBHbIX MeToaoB, 6e3 npuBaeYeHUn
rocyapcTBeHHbIX opraHos cyaebHon Bnactu" <7>. UHbIMM CnoBamu, B COBPEMEHHbIX YC/I0BUAX
YYaCTHUKN 3KOHOMMUYECKON [OeATeNbHOCTU OCO3HAT MNPEeMMyLLEeCcTBa anbTepHaTUBHbIX cnocobos
YPEryanmpoBaHua CropoB No CPaBHEHUIO C PAaCCMOTPEHMEM e/ B roCyAapCTBEHHbIX cygax. [osTomy Ha
HacToAWeMm 3Tane BaKHbIM ABAAeTcA obecrneyeHue rocygapCTBOM MpaBa CTOPOH Ha Bblbop dopmbl
3awWmThl (obpallatbca B Cyn, ANA paspelleHua cnopa Anbo m3bpatb UHYHO GOpMy 3alLUTbl CBOUX
MHTEepPeCcoB) NOCPEACTBOM YCTAaHOB/IEHMA NPABOMEPHbBIX U AOCTYMHbIX NPOLEeayp YPeryiMpoBaHus.

<7> AHgpeeBa T.K. HeKkoTopbie KommeHTapun K PegepasbHoMy 3akoHy "O TpeTencKkux cyaax B
Poccuiickoin degepaummn // Xosaictso n npaso. 2003. N 1. C. 21.

AnbTepHaTMBHble CMOCOOLI yperyMpoBaHUA CrMOPOB KaK MHCTUTYTbl CaMOperyiMpoBaHuA
rpa*k4aHCKoOro obLiecTsa MOryT NPUMEHATLCA HapAgy C cyaebHol dopmoit 3awmTol. Mpu 3Tom Takue
npoueaypbl BOBCE He MOAMEHSAIOT rocyAapCTBEHHOE MPaBOCYAME U HE HapyLIAtOT KOHCTUTYLIMOHHOIO
npasa rpak4aH Ha cyaebHyto 3awmTy. bharogapsa anbTepHaTUBHbLIM CNOCObam yperyMpoBaHUs Cropos
CTOPOHbI MOTYT CAaMOCTOSTE/IbHO YPEry/MpoBaTb KOHQAMKT Ha B3aMMOMPUEMSIEMbIX YC/IOBUAX, YTO
6yLeT cnocobCTBOBaTb YKPENIEHMIO UX PENYTALLMN U COXPAHEHMIO NAaPTHEPCKUX OTHOLIEHUIA.

Kpome TOro, »enaHue cybbeKToB rpaxAaHCKMX NPaBOOTHOLIEHUI M36eXKaTb PpacCMOTPEHUs aena
B CyZ,e MHOCTPAHHOIO roCyfapcTBa, a CNef0BaTENbHO, U CBECTU K MUHUMYMY BIUAHME BbllLEYKa3aHHbIX
HEeraTMBHbIX MOMEHTOB, BO3HMKAIOLLMX NPU PACCMOTPEHUN AeNa B CyAe MHOCTPAHHOMO rocyAapcTea, U
CNocobCTBOBANO NMOWUCKY HOBbIX, SIKOHOMMUYHBIX, 3PPEKTUBHBIX U MPOCTbIX METOAOB YpPEry/MpPOBaHUS
KOH)NMKTOB.

Mexay TemM NpenmyLLeCTBa a/ibTePHATUBHOMO paspeleHmns cnopos (APC) ocobeHHO o4eBUAHbI B
CpaBHeHuM ¢ cyaebHoin popmoit 3aLLmTbl Npas.

lnaBHbIMK gocToMHcTBaMmn APC ABNAIOTCA, BO-MEPBbIX, €r0 SKOHOMWYHOCTb, 3 UMEHHO NPOCTOTa
npoueayp, OTCYyTCTBUE }KECTKMX MPOLLECCYasibHbIX M AO0KA3aTeNbCTBEHHbIX NPaBua M36aBAAIOT CTOPOHDI
OT M3NUWHWUX GUHAHCOBBIX 3aTpaT, KOTopble Bcerga conyTcTBytoT cyaebHomy pasbupatenbctsy; BO-
BTOPbIX, BbIMIPbIW BO BPEMEHM, MOCKOJIbKY asibTepHaTUBHbIE MPOLEeAypbl yperyJMpoBaHUA Cropos
33aHMMAIOT OT OHOIO AHA 40 HECKONbKMUX MECALLEB, HO He roAbl, KaK 3TO cayyaeTca B cyaebHol cucteme,
€C/IN 4eno NpoxXoamT Yepes Bce MHCTAHUMW; B-TPETbUX, BO3MOXKHOCTb Bbibopa nocpesHuKa (apbutpa,
megmatopa M T.4.), NOCPEACTBOM KOTOpPOro OyayT paspelaTtbcs PasHOIAcKA; B-YeTBEpTbIX,
KOHOUAEHUMANbHOCTb paspeLlleHna cnopoB (HernacHoCTb CaMoW Npoueaypbl U COXpaHeHMe B TaliHe
MHbOPMaLUMK, NOSYYEHHOM B XOA4e a/NbTEPHATUBHOW Mpoueaypbl); B-NATbIX, BOSMOXHOCTb A/ CTOPOH
CaMMM KOHTPO/IMPOBATb Npoueaypy pa3bupaTenbctBa M ee pesynbTaT, T.e. NpPaKTUYeckn ntobas
npoueaypa 3aKaHUMBaeTCA AOCTUMKEHMEM B3aMMOBBLIFOAHOTO  COMMAlEHUA, 33  UCK/OYEHUEM
apbuTpaxka c ero ocobeHHOCTAMM (COCTA3aTENbHOCTbIO U 06A3aTe/IbHbIM PeLLEHNEM).

Cpasy Bblae/ MM O4YeBMAHbIE MPUHUMNMA/bHbIE OTAMYMA TAKUX MOHATUM, KaKk "paspelleHue



cnopos" un "yperynnpoBaHue KOHPANKTOB", ncnonbsyembix 8 APC.
OTMeTUM, YTO NpPeacTaBAAOT cO60M NOHATUA "KOHOAMKT" 1 "cnop”.
KOH®AUKT - CTONKHOBEHME, Cepbe3HOe pasHoraacue, cnop <8>.

<8> Oxeros C.N. CnoBapb pycckoro Aa3bika. U3a. 8-e, ctepeotun. M.: CoBeTcKasa sHUMKAONeaAUA,
1970. C. 285.

KoHdnukt (naT. conflictus; aHrn. conflict) - ctonkHoBeHWe, cepbe3Hoe pasHornacue, cnop;
IOPUOMYECKUI KOHOAMKT - NpoTMBOBOPCTBO CTOPOH (rocyaapcTB M MX OpPraHoB, O6LECTBEHHbIX
06beaNHEHW, TPaXKAAH) C Ue/bio MPOTUBOMNPABHOIO U3MEHEHUA CTaTyca U HOPUAMUYECKOTO COCTOAHUSA
CcybObeKTOB NpaBa <9>.

<9> Tuxomuposa J1.B., Tuxommpos M.H. lOpuaunyeckas sHumMknoneauns. U3a. 5-e, gon. n nepepab.
/ Mogp pea. M.IO. Tuxomuposa. M., 2006. C. 440, 441.

KoHdAuKT (nart. conflictus) - cTONKHOBEHWE MeKAY CMOPALLMMM HECOTNACHBIMM CTOPOHaMM <10>,

<10> TonKoBbIN cnoBapb pycckoro Asbika: B 4 1. / Coct. B.B. BuHorpagos, .O. BuHokyp, B.A.
NapwH n ap. / Noga pea. A.H. Ywakosa. M.: Pycckue cnosapu, 1994. C. 1453.

KoHdnuKkT (nat. conflictus - cTonKHOBeHWE) - CTONIKHOBEHME NPOTUBOMOJIOMHbLIX WHTEPECOos,
B3r/1AZ10B; CEpbe3HOe pa3Horiacue, ocTpbii cnop <11>,

<11> CnoBapb MHOCTPaHHbIX cno.. 10-e n3a,., ctepeotmn. M.: Pyc. a3., 1983. C. 251.

KoHbnMKTOM B MeXayHapoLHOM YacTHOM MpaBe cnegyeT onpefenATb TaKoe COCTOsiHME B
NOIOXKEHUWN YYAaCTHUKOB MeEXKAYHAPOAHOrO HEBACTHOrO NPaBOOTHOLWEHMA, NPU KOTOPOM HabatogaeTca
NPOTUBOCTOAHNE OOBEKTUBHO PACXOAALLMXCA MHTEPECOB, Lenei U IpULMYeckn 3HaYMMbIX AENCTBUN
CTOPOH NPaBOOTHOLWEHMA. MeXayHapoAHbIM KOMMEPYECKMM KOHGJIMKTOM CaeayeT CHUTaTb CIOMKHbIM U
HEO4HOPOAHbLIN MO CBOEN npupode crneunduyeckMini  TUM  KavyecTBEHHOrOo  B3aMMOAENCTBUA,
3aK/I0YAOWNNCA B CTONIKHOBEHUW WHTEPECOB YYACTHUKOB MENKAYHAPOLHON KOMMEPYECKON CAENKM,
006beANHEHHbIX CBA3AMM HEBNACTHOrO (4aCTHOrO) XapaKTepa, MpW pacnpeneneHnn 3KOHOMMYECKUX
(MaTepuranbHbIX U HEMATEPUANbHBIX) 61ar B MeXAYHAapOAHOM KOMMepUYecKom obopoTe <12>,

<12> CtonetoBa [.3. KOHGAUKTbI B MeXKAYHAPOAHbIX KOMMEPUYECKMX CAENKAX U aNbTepHaTUBHbIE
cyaebHomy cnocobbl ux paspelieHuns: AsToped. Auc. ... KaHA. lopua. Hayk. M., 2007.

Cnop - 1) cnoBecHoe cocTA3aHue, obcyRaeHUe Yero-Hnbyab, B KOTOPOM KaKAblii OTCTauBaeT CBOE
MHeHWe, CBOlO MpaBoTy; 2) B3aMMHOE MPUTA3aHWE Ha BAafieHWe Yem-HuMbyab, paspeliaeMoe cyaom
<13>.

<13> Oxkeros C.U. Cnosapb pycckoro A3bika. N3a. 8-e, ctepeotmn. M.: CoBeTcKaa aHUMKAONeamA,
1970. C. 747.

Cnop - 1) B3aumHoOe npepekaHue, cnoBecHoe (YCTHOe UM NUCbMEHHOE) COCTA3aHUe, B KOTOPOM
KaKas M3 CTOPOH OTCTauMBaeT CBOe MHeHWe, A0Ka3blBaeT CBOK MPaBoTy; 2) B3aumMHoe NpuUTA3aHue
(06bl4HO Ha cyae) Ha obnagaHMe Yem-HUbYab <14>.

<14> TonKoBbI cnoBapb Pycckoro ssbika: B 4 1. / Coct. B.B. BuHorpagos, I.O. BuHokyp, B.A.
NapwH u ap. / Nog pea. A.H. Ywakosa. M.: Pycckue cnosapu, 1994. C. 446.

B topuanueckom cnosape . Bnska cnop onpeaensetcs Kak KOHOAMKT TpeboBaHUA UAKM npas,
CTaBLWMI NpegmeTom cyaebHoro pasbupartenbcrea <15>.




<15> Black's Law Dictionary. West Publishing Co., 1990. P. 472, 456.

K. Kabu B npunaraemom K cBoeit KHure "Bam He Bcerga HyXXeH OpUCT, Man KaK paspeLlmnTb
ropuamnyeckmin cnop 6es cyaebHoro pasbupatenbctBa' cnoBape yKasbiBaeT, YTO KOHQGAMKT - 3TO
peanbHble NPOTUBOPEYMA MEKAY CTOPOHAMM, OCHOBaHHble Ha TpeboBaHUM, Npocbbe 04HOM CTOPOHbI U
MX HeyaoBNEeTBOPEHUWN APYroi CTOPOHOM, a CNop - 3TO KOHGMJIMKT, B KOTOPbIN OA4HA Man obe CTOPOHbI
BbIHY>XAEHHO BK/IIOYEeHbl <16>.

<16> Kubey C. You Don't Always Need a Lawyer. Consumers Union of United States, Inc., Yonkers.
New York, 1991. P. 240.

C TOYKM 3peHUA HaYKN KOHQAMKTONOTMU KOHOAWMKT npeactasnseT coboil nposBaeHue
06BbEKTMBHBIX UAN CYBBEKTUBHbLIX MPOTUBOPEUNIA, Bbiparkatlolleecs B NPOTUBOBOPCTBE MX HOCUTenel
(cTopoH) <17>.

<17> OcHoBbl KoHdAMKTONOTMK / Moa pea. B.H. Kyapasuesa. M., 1997. C. 31.

OpHako, Kak nonaraet E.N. HocblpeBa, He BCAKMA KOHPAUKT sBnsetca crnopom. Ecau
NpPoOTMBOpPEUYMA WUIHOPUPYHOTCA, CMop He BO3HMKaeT. OH nposBAaseTrcA Toraa, Korga npoTuBopeyums
CO34al0T TaKylo HeonpeaesneHHOCTb B OTHOLWIEHMAX WM TaKMe NpPenaTtcTBMA B peanusauum npas,
KOTOpble HW OAHAa M3 CTOPOH CBOEN BONEN HE MOXEeT NpPeodoneTb, U MOTOMY AN UX YCTPaHeHuA
TpebyeTca nnbo B3aMmogeincTBue obenx CTopoH, MO0 BMeLWaTeNbCTBO TPeTbel CTOPOHbl. MHbIMK
CnoBamu, cnop npeacTtasaseT cobon onpedeneHHyl CTaauio B PasBUTMM KOHGAMKTA. Kak obuiee
COCTOAHWE MPOTUBOHOPCTBA MEXAY CTOPOHaMMU CMOP COCTOUT U3 COBOKYMHOCTWU pasHornacuii. Takum
obpa3om, KOHOAMKT, Cnop, pasHornacus npeactaBnaAldT cobolr  uenb  nocsegoBaTesibHO
B3aMMOCBA3aHHbIX COCTOSHUIM <18>.

<18> HocblpeBa E.N. AnbTepHaTuBHOe paspelweHne cnopos B CLUA. M.: OAO "U4 "Topogeu”,
2005. C. 30.

Kak oTmeuvaer [.J1. [aBblAEHKO, KOHQAMKT - Mpexae Bcero MoHATUE ¢unocodckoe,
COLMONOTMYECKOE U MCUXOoorMyeckoe. ITO C/I0BO O3HAYaeT MPOTUBOPEUYME MeXAy NAbMU UAU UX
rpynnamm u coobuiectsamum (HeobssaTeslbHO MO NOBOAY MX IOPUAMYECKMN 3aKpeneHHbIx npas). Cnop -
BHewHee U popmasnbHOe NPoABAEHME KOHO/IMKTA: CTOPOHbI BbIABUraloT B3aMMHble MPETEH3UU NnbBO
04Ha CTOPOHA 3asABASET O CBOEM NpaBe W BblABUraeT onpeaeneHHoe TpeboBaHWe, a Apyras oTpUuaeT
Ha/snuMe y NepBOM TaKOro Npasa W OTKa3blBaEeT B YA0BAETBOPEHUN AaHHOrO TpeboBaHua <19>,

<19> [asblgeHko [.J]1. Bonpocbl HOPUAUYECKON TepmMUHONOrMM B cdepe anbTepHATUBHOTO
pa3peleHusa cnopos. MaTepuanbl KOHpepeHUUN "AnbTepHaTUBHOE pa3peLLleHMe CNOPOB B Mporpammax
BbICLLEro 1 A0NONAHUTENbHOO NpodeccnoHanbHoro obpasosaHua’. CM6., 2008.

KoHKpeTtunsunpysa B3rnsg A.J1. OasbigeHko, [.B. CeBaCTbAHOB YKa3blBaeT, YTO KOHQMKT - 3TO
"...pa3HorNacmMa CTOPOH, KOTOPble OHW He MbITAtOTCA YyperyaMpoBaTb, T.e. CBOEro poAa ''cTaTu4yHas
ctagua" MpOTEeKaHUa W PasBUTMA  (3CKaNaumMm) pasHOrNacuMii B CMbICNE OTCYTCTBMS  MOMbITOK
KOHONMKTYIOWMNX YPeryMpoBaTb pPasHOriacMe CaMoOCTOATENIbHO AMBO C MNpuBAEYEHUMEM TpeTbeWn
CTOPOHbI, COAENCTBYIOLLEN ero yperyanposaHuio. B otanumne ot KoHpAMKTa KaTeropusa "cnop" cBA3aHa ¢
KOHKPETHbIMU aKTUBHbIMW AENCTBUAMMU CTOPOH MO YPEeryanpoBaHUIO WAWU PaspeLleHUIO Pa3HOrIacui,
BbIpaXKaloOLWMMMKCA, Hanpumep, B HANPaBAEHWW ApYyr Apyry MPeTeH3Ui, COrfacoBaHUM MopsaKa
YPeryanpoBaHua Wau paspelleHna nNpaBoBOro KOHGAMKTA. Tem cambiM MoHATWE "cnop" noKasbiBaeT
nepexos KOHPAMKTa B 6osee NpoayKTMBHYIO, "AMHAMUUYHYIO" CTaaMto, CBA3AHHYIO C NOMbITKAMWU €ro
YPErYINPOBAHUA CTOPOHAMKM CaMOCTOATENIbHO AMBO € npumeHeHMem crnocoboB yperyanmposaHuA
KOHGNMKTOB MM paspeLleHma cnopos, B Tom uncie APC" <20>.

<20> XpectomaTtma anbTepHATUBHOIO pa3peLleHna Cnopos: yLIE6HO-MeTO,CI,VILIeCKVIe maTtepunanbl n



npakTnyeckne pekomeHgaumm / Coct. I'.B. CeactbaHoB. CM6.: AHO "Pegakuma >kypHana "Tpeteinckui
cya", 2009. C. 102.

WNTak, paspellieHne cnopos npeacTaBnser cobol npumeHeHue (Hanpumep, TPETEWCKMM CyaoMm)
NnpaBoBblX HOPM W BblHeceHMe 06A3aTenbHOr0 ANnA CTOPOH  pPEeLeHuA, OCHOBAHHOIMO Ha
3aKOHOAATeNbHbIX aKTax rocygapcTea U (Man) HopMmax MeKayHapoAHO-NPaBOBbIX aKTOB. Peub B JaHHOM
Cny4vae MAET O TpeTelicKom pa3bunpaTenbCcTBe M MEXAYHAPOLHOM KOMMEPYECKOM apbutpaxke.

Yto KacaeTcA yperyampoBaHMA KOHOMKTA, TO 34eCb O4YEeBMAHA CBA3b C AOCTUXKEHMEM
KOMNpommucca MyTeM BeAEHWs MeperoBopos, KoOrga CTOPOHbl CAaMOCTOATENbHO BblipabaTbiBatoT
cornaweHne 06 yperyampoBaHUM KOHGAMKTA /MO0 3TO  MOXET MNpoucXoauTb C  y4acTUeM
neperoBopLLMKa, NOCpeaHWKa, meanaTopa.

Kpome Toro, B cyyae paspelleHuns cnopa KOHG/IMKT CTOPOH COXPaHAETCS, MOCKO/IbKY BO3MOMKHbI
C/ly4yaun, Korga paspelleHue crnopa YCTPOWUT TONbKO OAHY CTOPOHY, KOTopas BbiMrpana ageno, nMbo He
YyCTpOUT 06€e CTOPOHbI, TaK Kak CamMo pelleHMe MPUHUMAEeTCA He CTOpoHamMu cnopa, a
NnpaBonNPUMEHUTENbHbIM OPraHOM.

Mpn yperynnpoBaHMM KOHPAMKTA pelleHne MNPUHUMAETCA CaMMMKU CTOPOHaMU KOH(IMKTa,
KOTOPbIE CaMOCTOSTE/IbHO OMNpPeaenAlT NepcrneKkTUBY CBOMX OTHOLUEHWK, 3aKalo4yas cornaweHue ob
YPEerynnMpoBaHumM cnopa, T.e. paspelleHrMe KOH(IMKTA NpoucxoguT Torda, Korga OH MNpeKkpallaercsa B
pesynbTaTte NPSAMOro B3aUMOAENCTBUA CTOPOH UM C y4aCTUEM TPETbeN CTOPOHbI, Ha OCHOBE aHanM3a
MPUYUH WU COAEPKAHUA pPasHOrnacuii, HanpaB/fEHHOrO Ha MaKCMMasibHoe CONMMKEeHME MNOo3UUUIA U
OOCTUMKEHME COFNALLIEHUA OTHOCUTE/NIbHO HauAyylwmMx cnocoboB ya0BAETBOPEHUA NMPOTUBOMONOMKHbIX
WHTepecos <21>.

<21> KoH}pIMKTbI B coBpemeHHoI Poccnm (npobnemsbl aHanunsa n peryanposanusa) / Nopa pea. E.N.
CrenaHoBa. M., 1999. C. 301.

Takum ob6pasom, noHATUE "paspelweHue crnopa" [AoMnyckaeT BO3MOMHOCTb COXPaHeHMuA
KOHOMKTHBIX OTHOLLEHUW CTOPOH, HanpuMMep, 3TO MOMKET BblpaxKaTbCA B OTKa3e OT A06pOBOALHOIO
MCNONIHEHNA CyAebHbIX PeLeHnn UAN NpeKpaleHun AanbHEeUWnX NapTHEPCKUX OTHOLLIEHU Mexay
CTOPOHaMW, a yperyavposaHue KOHGAMKTA, HaobopoT, AO0MKHO NPUBOAUTL K MNpeKpalLleHuto
KOHONMKTa, bonee akTMBHOMY A06POBOIbHOMY MCMOIHEHWUIO CTOPOHAMM B3ATbIX HA cebsa 06A3aTeNbCTs,
YTO NPUBOAUT K COXPAHEHMIO MAPTHEPCKMX OTHOLLEHWUI CTOPOH.

WNTaK, B camoM CcoYeTaHMM C/10B "anbTepHAaTUBHOE paspeLleHne CnopoB” 3a/10XKeH CMbICA TOFO, YTO
CYLLECTBYET LLe/IbIil KOMMAEKC MEXaHM3MOB paspeLleHna NPOTUBOPEYUNIN, KOTOPbIA BO MHOTUX CAy4anx
MOMET 3aMeHUTb cobolt BBMAY CBOElM BbICOKOW 3DEKTUBHOCTU U TMOKOCTU TPagULMOHHbIE METOAbI
YPEerynnpoBaHus KOHOGAUKTHbIX cuTyauuii. Kak otmeyaet M.B. [Bo3gapesa, "...cuctema APC ucnonb3syet
BCE Jlydllee, YTO HapaboTasno YeNOBEYECTBO A4/ NPEOAO/IEHUA PA3NYHbBIX MPOTUBOPEUNA, CMIOPOB U
KOHOIMKTOB, 3a4acTylo BeAylWMX K 3aTAXHON U 6eCcCMbICIEHHOM KOHOPOHTAUMK, NoTepe penyTauumu,
HenpeacKasyeMblM NOCAEACTBMAM, a TaKMKe 3aTpaTam PecypcoB, KOTOPbIe MOXKHO MCNO/b30BaThL bosee
adpdeKkTnBHO" <22>.

<22> TBo3gapesa M.B. T[locpegHuMyecTBO KaK MeTOf, a/ibTEPHAaTUBHOIO  paspelueHun
KOPMOPAaTMUBHbIX KOHPAUKTOB: [J1C. ... KaHA. cou, HayK. M., 2006. C. 47.

TepmuH "anbTepHaTuBHOE paspelleHue cnopos” (alternative dispute resolution - ADR) BnepBble
nossunca B CLUA B 60-e rr. XX BeKa, Koraa amepuKaHcKkan cygebHaa cuctema oKasanacb B Kpusuce.
KomnaHuun un topnauydeckne ¢pupmbl UCNbITaAN PasfiMyHble cnocobbl yperyiMpoBaHUA Cnopos, B TOM
ynucne u Te, KoTopble He BblIN U3BECTHbI PaHee, U BHEAPWN UX B AEN0BYIO NMPAKTUKY. [puMnpuTenbHble
npoueaypbl CTanuM paccmaTpmBaTbCcA Kak bonee 3spdeKkTMBHaA anbTepHaTMBa cyaebHol cucteme.
Bosblylo NonyaapHOCTb Npuobpen apbutpak (TpeTtelickoe pa3bupaTenbcTBoO), O4HAKO M OH obnagan
PAAOM HeAOCTATKOB, CBOMCTBEHHbIX CyfebHOM cucTeme, TaKMX, KaK AOPOroBuM3Ha W AJUTENbHOCTb
npoueaypbl, OTYYXAEHME CaMUX CTOPOH OT peleHuMA ux npobnembl, a TaKXKe OTpuULATENbHOE
BO34ENCTBME HA OTHOLWIEHWA CTOPOH W OFPaHMYEHHbIA XapaKTep BO3MOXHbIX YCNOBWUA paspeLleHns
CNopa, peaKo COOTBETCTBYIOLLNI MHTEPECAM CTOPOH <23>.



<23> Cysopos [.A. Micnonb3oBaHWe NPUMUPUTEIbHBIX NPOLLeaYpP A1A pPa3peLleHma rparkgaHCKux
Aen Ha npumepe CLUA // ApbutpaskHbiin 1 rpaxaaHckuii npouecc. 2005. N 7.

AkTnBHoe pas3sutne APC B CLUA cTano BO3MOXKHbIM Bnarogaps NpuM3HaAHUIO B3aMMOCBS3aHHbIX
¢dakTOpOB.:

npu3HaHWe npaBocyauA Kak Hausbiclien $opmbl 3alimnTbl NpaB BO Bcex cdepax MNPaBoOBOro
perysiMpoBaHMa N UCTOPUYECKU CNOXKMBLLUMECA TPAAULMKN 0bpaLLEeHNs K Cyay 3a CNpaBea/IMBOCTbIO;

neperpy>KeHHOCTb CyA0B TrpakAaHCKMMKM  agenamnm U ocnabneHue 3dHEKTUBHOCTU KX
AeATeNbHOCTY;

3aMHTEPECOBAHHOCTb CYAENCKOro Kopnyca B OCBOOOMAEHMM CYyAO0B OT 3HAYMUTENbHOrO 4Mc/a
MEJIKMUX TPaXKAaHCKO-MPaBOBbIX CMOPOB C TEM, YTOObl COCPEAOTOUUTL CBOM YCUINA Ha PacCMOTPEHUU
YrON0BHbIX A€, KPYMHbIX FPaXKAaHCKMX, @ TaKKe AeN, CBA3aHHbIX C 3aLLMUTON KOHCTUTYLIMOHHbIX Npas;

CNOXHOE CTPYKTYpHOE MOCTpoeHWe cygebHol cucTembl U COCTA3aTE/bHbIA  XapaKkTep
CyAonpousBOACTBa, Tpebyowme o06a3aTenbHOro  yyactMa  NpodeccMoHasbHbIX  HOPUCTOB MU,
COOTBETCTBEHHO, YBENUYMBatOWMe cyaebHble pacxoabl AN YY4aCTHUKOB CNOPa;

Ha/nume B camoli cyaebHoi cucteme 3BeHa (cyabl MENKMUX UCKOB), KOTOpPOE NO CBOMM KayecTBam
CYLLECTBEHHO OT/IM4YaeTcA OT TPaAMUMOHHOrO npaBoCyAMA W NOATBEpPXKAAeT LenecoobpasHocTb
anddepeHumaymm npoueayp Ha NoJIHOMACLITabHble U albTEPHATUBHbIE;

cneumdmKka  [AOKa3aTeNbCTBEHHOIO  MpaBa  aMepPUKaHCKOro  rpakAaHCKoro  npoLecca,
npeaonpeaensaolLan BO3MOXHOCTb NoaydYeHUsa NosHon nHbopmaumm 06 obcTosTenbCcTBax Aesa Ao ero
BO3OYyKAEHUA B CyAe MAM A0 Hayvana cygebHoro pasbupaTenbcTBa M co3gatowan npeanocbinky ans
OOCTUMKEHMA KOMMPOMMCCA, MMPHOTO yperynpoBaHua cnopa 6e3 BMellaTenbCcTBa Cyaa;

3HAaYMMOCTb topuaMYeckux npodeccmin B amMepUKaHCKOM o0OLlecTBe, BbICOKas CTEMeHb WX
KOPMNOPaTMBHOCTM, NO3BO/AIOWME BAUATL HA Pa3BUTME NpPaBa B LLEOM WU, B YacTHoCTM, obecneymBaTb
NoAAepPKKY M NPOABUNKEHME BCEX NMPOrPECCUBHbIX HAYMHAHWUM, CBA3AHHbIX C COBEPLUEHCTBOBAHMEM KaK
cyfebHbIX, TaK U HecyaebHbIX NpoLueayp paspeLleHns NPaBoBbIX CNOPoB <24>.

<24> HocblpeBa E.W. AnbTepHaTnBHoe paspeweHue cnopos B CLUA. M.: OAO "Usgatenbckuii 4om
"Topogey”, 2005. C. 21, 22.

MeKay Tem opueHTauma Ha pasBuTMe HecyaebHbIX GOopMm XapaKTepHa He Tosibko anna CLUA.

B KaHage ¢dopmbl afibTEPHATUBHOIO paspelLeHnsa CopoB NPUCYTCTBYIOT B TedyeHue 200 net <25>,
TaK KaK y»Ke nepsble noceneHubl, Npubbiswne B KaHagy 13 BeankobputaHum u EBponbl, npuHecan c
coboli meToAbl paspelleHns CnopoB, MUCMOAb3yemMble B 3TMX CTPaHaxX, B OCHOBHOM TPETEMCKUI cya,.
OfHaKo TPagUUMOHHO OCHOBHOE KOJIMYECTBO CMOPOB PAacCMaTpPMBaiOCh rocyAapCTBEHHbIM CyaoMm. Mo
Mepe poCTa KOJ/IMYECTBA A€/, YBEJMYEHMA HarpyskM Ha cydbl M BO3pacTaHuA cyaebHbIX MU3aeprKek
CTOPOH Hayanca Nouck 6osiee coBepLUeHHbIX CNOCO60B paspeLleHns 3TUX CNOPOB.

<25> F'pusnen J1.0xK. AnbTepHaTUBHOE pa3pelleHne CNopoB - KAaHAACKMUIM onblT. Te3ncbl A0KNaAa
Ha KoHdepeHumn 29 - 30 maa 2000 r., r. Mocksa.

B KaHage TpeTeickue cyapu M NMOCPEeAHUKW, KaK MPaBMIO, NPAKTUKYIOT B KOHKpPEeTHoN o6aactu
crnopa, Hanpumep, HEKOTOPble MPUHUMAIOT Ha3HaYeHWe TOIbKO MpuU crnopax B 061acT TPyAOBbIX UK
3eme/ibHbIX OTHOWeHWW. lMocpesHMYecTBO U TPETEMCKUI Cya MPU3HAOTCA NPUOEraloWmMmMn K HUM
CTOPOHaMW TaKUMU METOLAMM YPEryMpoBaHMA CNOPOB, KOTOPbIe MO3BONAKT CTOPOHAM NoAAEePKMBATb
Aenosble OTHoweHMs u B byaywem. C 1980-x rogoB Hayanca PoOCT MCMO/Ib30BaHMA crnocobos
a/IbTEPHATMBHOIO paspeLleHns CNopoB..

3aKOHOAATENbCTBO, YCTAHABAMBAlOLLEE YPOBEHb HEOOXOAMMOrO OMbiTa W 3HAHWWA ANA PaboThbl
TPETENCKMM cyabei Unn nocpegHukom, B KaHage oTcyTtcteyeT. [na BbINONHEHMA TaKOro poaa paboTbl
MOXEeT OblTb HaHAT nwboit 4venoseKk. [lpu npobneme BblAeNeHUA KpuTepueB Ana m3bpaHua
nocpeaHUKOM UAM cyabein npossunack npobnrema ocoboit cneumdurKkM B pasHbIX paloHax CTpaHbl -
Ha/MuMe B NPOBMHUUAX N TEppUTOPUAX cOBCTBEHHOrO 3aKoHoAaTenbcTBa. B 1974 r. Hebonblas rpynna
TpeTencKmx cyaeit u3 TOpoOHTO NpoBena BCTPedy, Ha KoTopoi 6bin chopmmpoBaH KaHaaCcKUA MHCTUTYT
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apbutpaxka (KMA). Ero uenbto 6blia HasBaHa pa3paboTka cuCTeMbl onpeneseHus KOMMeTeHUUU
TpeTenckmx cygen n nobyKaeHne BOBAEYEHHbIX B Cnop cTOpoH 6osee WKpoko ucnonob3osaTb APC.
3aTem 6b1a OTKPbIT HauMOHANbHbIN MHCTUTYT apbuTpaka, OCHOBHbIMM 334a4aMM KOTOPOro Ha3blBaMCh:
1) obbeauHeHUe NAEN CO CXOMUMU MHTEpecamu U 3agadamu; 2) npeaocTaBieHMe BCem YaeHam
MHCTUTYTa paBHbIX Npas; 3) HanuuMe naaHa GUMHAHCUPOBaHUA AeATenbHOCTU NHCTUTYyTa; 4) n3bpaHue
O0OPOBO/IbHLIX NAEPOB HA OCHOBAHUKM OEeMOKpaTUYecKoro mnpouecca; 5) MpuHATME YCTaBa,
pa3paboTtaHHoro u4neHamu WHCTUTYTa; 6) ycTaHoBAeHMe TpeboBaHUIM BCTYNAEHUA B UneHbl; 7)
NpeaocTaBieHNEe YeHaM Pas/IMYHbIX BO3SMOXKHOCTEM M MX ydyacTMe B MPOrpamMmax, OTBEYAIOLMX WUX
HY)XOam; 8) yBe/nuMyeHMe YUCAEHHOCTM YNeHOB /s bonee LWWMPOKOW MNOoALEP*KKU MOCTaBEHHbIX
NHcTUTYyTOM Lenen.

K Hauany 80-x rogos Ha cobpaHmax MHCTUTYTa NpUCYTCTBOBAAMN NPeACTaBUTENN APYTUX PEFTUOHOB,
a B 1984 r. IHCTUTYT CTan HaLMOHaNbHOW rpynmnoi n 6bin M3bpaH ero npesnaeHT. PermoHanbHble oduchl
MHCTMTYTa 6biNM OTKPbITHI MO Bceit KaHage Kak oTaeneHua UHCTUTYTA ANA NpefocTaBAeHUs ycayr
HaUMOHANbHbIM YNeHaM, NPOXMBAIOWUM B KaXXAOM pernoHe. B Tex NpoBMHUMAX, rae pernoHasnbHble
rpynnbl y»e 6bln chopMMPOBaHbI, UM NPESOCTaBUAN BO3MOXKHOCTb CTaTb PErMOHaNbHbIMU oducamu,
KOTOpble PYHKLUNOHMPYIOT B COOTBETCTBUM C pernameHTom KUA 1 noaaepkmsatoT ero Lenu.

K 1988 r. B KaHage cTan HabnoaaTbca pacTywmii cCNpoc Ha NOCPeAHMKOB, NporpaMmmbl 0bydYeHus
nocpeaHUYecTBy M CTaHA4apTbl nocpeaHuyectsa. MHCTUTYT cTan HasbiBaTbCA KaHaACKUM WHCTUTYTOM
apbutpaxka n nocpeaHunyectsa (KMAM) u Havan BectM paboTy no paspaboTke HOBbIX MPOrpamm
0by4eHUs nocpeaHNYecTBy.

B HacToAwee Bpema KUAIM paboTaeT B HanpaBieHUM pa3paboTKM CTaHAApPTOB M 0OyyeHUs Kak
TpeTenckomy cyay, Tak W MOCPeLHWYecTBy, NpPoOBOAUT 0OyyeHWe npoueccy TPETEMCKOro cyaa U
nocpegHu4yecTsy B 061acTM KOMMePYECKUX cnopoB. Mocne BKAKOYEHMA NPOrpamMm MocpeaHUYecTBa K
1993 r. yncneHHoctb KMAM no scen KaHage Bbipocna ao 1800 yenoBek.

ACneKT cemelHbIX CNOPOB B OCHOBHOM MpeAcTaB/leH OpraHusauven nog, HassaHuem "Family
Mediation Canada", KoTopas Takxe umeeT ¢uAManbl B Kakgom pernMoHe. B Hel cocrtoAaT
[06p0oBOIbHbIMK YneHammn 1500 yenoBeK, KOTOpPbIe PAaCNPOCTPAHAIOT CTAaHAAPTbI, NPOBOAAT 0byyYeHMe u
cepTMOMKALMIO NPAKTUKYIOWMX NOCPEeHMKOB, CNEeLManm3mpytowmxca B 06,1acTv cemeinHbix CNOpoB.

B KayectBe ueneit UHcTUTyTa CcPopMynnpoBaHbl TaKWe, Kak MNPOABUNKEHME W BCECTOPOHHEee
ucnonb3oBaHve APC nyTemM nOBblWEHMA YPOBHA  0OPA30BAHHOCTM W OCBEAOMJIEHHOCTU
06LLecTBEHHOCTM, pPa3paboTKa y4yebHbIX MaTepuasnoB M CTAHAAPTOB; MNpPeAOCTaBAEHWE PeecTpoB
TPETENCKUX CYAeN N NOCPEAHMKOB /INLAM, KOTOPbIE XOTAT BOCNO/Ib30BATbCA MX yCayramu; pa3paboTka
NpPOrpammbl MOOLLPEHUA U YCAYT, NPeaoCTaBAAEMbIX YAeHaM.

NHCTUTYT paspabaTbiBaeT ydyebHble maTepuanbl NO PYKOBOACTBY apOUTPaXKHOM NPaKTUKOW,
nocpeaHMYecKon MpPaKTMKOMN, KypcoB no paboTe C KOppecnoHAeHUMEeN B pamKax TPETEMCKoro cyaa.
Bblin noarotoBneHbl HauMoHanbHbiM Kogekc npodeccuun, HaumoHanbHaA npoueaypa HaKasaHuA U
HaUMOHa/NbHAA nporpamma aKKpeauTauuu B 3aBUCMMOCTM OT YPOBHA OMbiTa M MPOMAEHHOTO
obMuManbHOrO Kypca o0b6y4yeHMA, pernameHT KOMMEPYECKOro TpeTecKkoro pasbupatenbcrtsa U
KOMMepYEeCKoro nocpeaHMYecTsa, KOTopble MCNOAb3YIOTCA KOMMAHMAMM U NPABUTENLCTBAMMU.

Ona npusnedeHnsa KnveHToB WHCTUTYT pa3pabaTbiBaeT CUCTEMbl /IbIOT B HAUWMOHA/JbHOM
MacwTabe. Hanpumep, OH ¢UHAHCMpyeT nporpammy CTPaxoBaHWUA OTBETCTBEHHOCTM, MO KOTOPOi
TpeTenckMe cyabu U NOCPEeSHUKM MOTYT NOJYYUTb CTPAxXOBOE BO3MELLEHWE B pasmepe 2 MH. JOAA.
CLLUA, BbinauMBas exerogHblin cTpaxoBoi B3HOC B pa3mepe 100 gonn. CLUA.

LleHTpanbHbI odpuc MHCTUTYTa MCNONb3yeT peKOMeHAALMM PErMOHANbHBIX LEHTPOB U GUNMANOB,
Hanpumep, rOTOBWUT CMWUCKU TPETEMCKMX Ccyaen U NnocpeaHuKoB. B pervoHax npoBoaAaTcA Kypcbl
obyyeHUs ANA CBOMX YNEHOB, peryasapHble cobpaHuAa 4neHoB, opraHusytoTca obpasoBaTenbHble
KOHbepeHL MM, n3aatoTca MHGOPMaLMOHHbIe BIoNNEeTEHN U NPOBOAATCA COLMAJIbHbIE MEPONPUATHA.

MNpasneHne WMHCTUTYTAa COCTOUT M3 12 AMPEKTOPOB, NO OAHOMY OT KaxKOoro pervoHa, u 5
NCMNOTHUTENbHbIX Y1EHOB W BO3T/1aBAAETCA Npe3naeHToM. Bce n3bupatotca Ha exkerogHoOm cobpaHum Ha
1 rog. Bce 1800 uneHoB 061agatoT NpaBom ronoca. FonosHoOM odpuc HaxoamTca B NpoBUHLMKM OHTApUO, B
ropoge OTTaBa, AsasAwwemcsa crtonmueir KaHagbl. PervoHanbHble oducbl HaxonATcA B BaHKyBepe,
3amoHToHe, CackaTtyHe, YuHHUNere, TopoHTo, MoHpeane u Nanudakce.

HauunoHanbHble Komutetbl KMAIM oTBeyatoT 3a pa3paboTKy MOAUTUKM U nporpamm B obnactu
o6pa3oBaHKsA, 3a BONPOCHl aKKpeauTaLmm, NI1aHNPOBAHUA KOHPepeHUMn n mHoroe gpyroe. KomuteTol



BO3rNaBAATCA YieHamu [paBneHuA, 04HAKO YNeHbl KOMUTETOB HA3HAYAlOTCA PEerMoHamu AAA TOro,
4yTObbI NPEeACTaBAEHHbIN OMbIT OblN1 KAK MOXKHO 06LWIMpPHee.

YneHctBo B NHCTUTYTE AOOPOBOJIBHOE C €XeroAHoih ynaaToi YNeHCKUX B3HOCOB. BonbLIMHCTBO
YNEHOB HE MMEIOT PULMYECKON NOAFOTOBKU. Pasmep perMoHasbHOro rof0BOFO Y/IEHCKOro B3HOCA
Bapbupyetcs ot 35 ao 150 aonnapos CLUA. KMAI He noay4vaeT rocyaapCTBEHHbIX cybcuanii u He bepet
AeHer ¢ obpaTMBLUMXCA K HEMY CTOPOH 33 MpeaocTaBAeHME MMeH chneumanuctoB. PMHaAHCUMpPOBaHME
CK/1aZbIBAETCA M3 UYJIEHCKMX B3HOCOB, €XEerogHoi naaTtbl 3a 3BaHWA "ANMNAOMUPOBAHHbLIA TpPeTencKui
cyaba" n " aMnnomumpoBaHHbI NOCpeaHMK", a TaKKe OT NPOoAaXKM CTaTen U JOKYMEHTOB.

NHorpa Koprnopauua MOXKeT OMIaTUTb KOHKPETHOE MEepOonpuAaTMe, Hanpumep CrOHCUMPOBaTb
BbICTYN/IEHME AOKNA4UYMKA HA KOHbepeHUMN. HaunMoHaNbHbIN YneHCKUIA B3HOC cocTasaseT 50 gonnapos
CWA pnauneHos natoc 150 gonnapos CLUA gna ounaommpoBaHHbIX Y1E€HOB.

OTANYMTENbHBIMM  YepTaMM  KAHALCKOM  cucTembl  ABAAKOTCA: 1)  OTCyTCTBME  B3UMaHMA
aAMMHUCTPATMBHOM NAaTbl CO CTOPOH, KOTOPbIM TPEObyTCA YCAyrn TPETEeMCKUX cyaen  waum
NnocpeaHUKOB, M NNATbl 33 NPeAOCTaBAEHNE CIUCKOB TPETENCKMX CYAeln U NOCPeHUKOB; 2) HasHauYeHue
nocpegHUKa WAN TPETEMCKOro CyAbWM CTOPOHAMM M OTCYTCTBME HEOBXOAMMOCTM NOATBEPKAEHUA
MHCTUTYTa B OTHOWEHWN HAa3HAYE€HHOTro UMK IMLa.

B HacToAwee Bpems MO 3aKOHOAATENbCTBY OONbLWMHCTBA NPOBMHLUMIA  3aKpennseTcs
CyLLeCTBOBaHME TpPETEMCKOro cyda W rapaHTMpyeTcA MpOBeAEeHUEe PEeruoHaNbHbIX  CAYLUAHWUM
MeXAyHapoaHbIX cnopoB. PesepanbHOE NPABUTENLCTBO BKJIOYAET MYHKT O Npoueaypax paspelleHns
CNOpPOB BO BCE CBOM KOHTPaKTbl, @ MNpPaBUTE/NIbCTBA MPOBUHLMWA 3aKAOYAlOT KOHTPaKTbl Ha
YperynmposaHme BO3HMKAOLWLMX CNOPOB.

Bo MHOrMx npoBuHLMAX Npu obpalleHnn B cyg TpebyeTca npeacTaBUTb AOKa3aTeNbCTBA NOMNbITKU
yperynnmpoBaHusa cnopa B gocypnebHom nopagKke. Tak, B bputaHckolh Konymbum B OTHOWEHUM Aen B
obnactn cTpouTenbHbIX CNOPOB BHaYane TpebyeTca NnpeanpuHATbL NOMbITKY YPEryiMpoBaHmA U TOIbKO B
C/lydyae Heydaunm Aeno HanpasadeTca B cyd (B 3TOM permoHe exerogHo paccmatpmsaetca 6000
CTpouTenbHbIX cnopos). Cyabu MOTyT BbICTynaTb B POJIM NOCPEAHUMKOB B XO4e AO0CYAebHbIX MOMbITOK
[0CTUYb yperyiMpoBaHua.

MeTogbl APC 106p0OBO/ILHO MCMNONL3YIOTCS MHOTMMW KOMMAHUAMMU NS YperyinpoBaHMa Cnopos.
Hanpumep, B 1997 r. 6onee yem 1200 cnopoB B CENbCKOXO3ANCTBEHHOM oTpacan 3anagHoi KaHagbl
6b17M yperyiMpoBaHbl NpY NoMoLM apbuTparkHoro pasbupartenscrsa.

Cpeayn metonos APC Hambonbluee pacnpocTpaHeHWEe MMET KOMOWHaLMK TPeTENCKoro cyaa u
nocpegHuyectsa. CylectByeT OKOMO 8 pas/MYHbIX TUMNOB apbUTPaXKHbIX NpoLeayp, HauuvHas C
apbuTpaxkHoro pasbupatenbcTBa "TONbKO AOKYMEHTbI", KOrga CTOPOHbI HE y4acTBYIOT B CAYLAHMUAX, U
3aKaH4YMBasA MHOFOCTOPOHHUMM apOUTPAXKHbIMM pa3bupaTenbCcTBaMm € ydacTmem 6osee AByX CTOPOH.

PocT ucnonb3oBaHMA asbTepHaTUMBHbLIX CNOCOBOB paspelleHna CropoB M afdantauma ero
pas/INYHbIX NPOLECCOB A/1A pa3peLleHns CNOPOB NPUBEM K CO34aHUI0 BObLLEro YMCaa PerMoHanbHbIX
WMHCTUTYTOB, KOTOpble MPOBOAAT ObOyyeHWe Ha pernoHanbHom yposHe. Kpome Toro, KWAM
pa3pabaTbiBaeT AONOHUTENbHbIE NPOrPaMMbl 06y4EHNA N HOBblE METOAbI NOAA4YM MaTepuana.

Hanpumep, ntoam, npoxumsatowme B yaaneHHbIX HACENEHHbIX NYHKTax, Tenepb MOryT 3aHMMATbCA
no nporpamme apbuTpaxKHoOro pasbupartenbcTsa, UCNONb3ys Ans 3Toro cTpaHuuy KMAM B MHTepHeTe.

B AHrAuKM anbTepHaTUBHbIE rOCYAAPCTBEHHOMY CyAy METOAbl paspeLleHmsa NPaBoBbIX KOHPAMKTOB
NPUMEHSIOTCA Y¥Ke JOCTaTOYHO AoAroe Bpems. JIOHOOHCKUI MeXAYHApOAHbIM apbutpaxkHbii cys (LCIA)
co3aaH B 1892 r. U paccMaTpMBaEeT CMOpPbl, MMeKLWMe KaK HaLMOHANbHbIN, TaK U MeXAYHapPOAHbIN
xapakrtep. [eATenbHOCTb e€ro ocywecTsadeTca B cooTBeTcTBuM c [paBunamu cyga wn [Npasunamu
FOHCUTPAN.

MHble anbTepHaTUBHbIE MeToAbl NoAy4Ynaun pacnpoctpaHeHune ¢ 1980-x rogos. C 1993 r. oHU cTanm
opUUMANBbHO PEKOMEHZOBATLCA CTOPOHAM cyabAmM Kommepueckoro cyaa (nogpasgeneHus
BepxoBHoro cyga, KaHunepckoro cyaa n Cyaa Koponesckoit ckambu). B 1996 r. Kommepueckuii cyg,
Nosly4nn NOSHOMOYMA OTKNAAbIBaTb Pa3bMpaTenbCTBO Ha onpeaesieHHoe Bpems, YTobbl 0baeryntb u
obecneynTb BO3MOMKHOCTb CTOPOHAM 06pPaTUTLCA K aZbTEPHATUBHbIM METOA4AM  pPaspelleHus
KOHGAMKTOB. B nocneaytowem Takoe obpallueHue cTano Ansa cTopoH obasatenbHbim. Tak, B 1997 r. Ha
pa3spelleHue ¢ ucnonbsosaHmem APC cya Hanpasun 67 cnopos, unn 24% pen, a 8 1998 r. - 44 cnopa,
nnun 19% pen. Kak npaBuno, TakMe Aena paccCMaTpmMBatOTCA C NPUBAEYEHMEM NOCPEAHUKA U KOHPANKTbI
ycnewHo yperyanpytoTca noutu B 90% aen.



Mpwn HanpasneHun gena Ha APC yunTbiBaloTCA pa3smep MCKa U CTOMMOCTb er0 PacCMOTPEHMA B
pamkax o06bl4HOM cyaebHol cuctembl. Ecnn pacxofpl NpeBbiWalOT LUEHYy WCKa, uenecoobpasHo
nocraHosneHne 06 APC. Mo paHHbiM LleHTpa pa3pelleHus CnopoB, KOAMYECTBO A€, MO KOTOPbIM
NPMMeHANOCb NOCpeaHUYecTBO, Bbipocsio ¢ 192 nen 8 1997 r. po 257 aen 8 1999 r. <26>.

<26> Mo matepmanam goknaga P.M. HenbcoHa "MupoBble focTukeHus B 061acTm paspelleHms
KOHPAMKTOB" Ha KOHpepeHumn 29 - 30 masa 2000 r., r. Mocksa.

MocpeaHMYECTBO TaKKe WCMNO/Ib30BasoCb B BennKoBpUTaHUM C Uenblo paspelleHus Chopos,
BO3HMKatowmx B CeBepHon UpnaHauu. MNocpegHrMKamm BbicTynanan n npodeccmoHanbHble NOCpeaHUKK
(rpynna "KBakepckuii gom", cosgaHHaa B Bendacte B 1982 r.; CeBepoupniaHACKasa nocpeaHuyeckan
ceTb, Co3gaHHaa B 1991 r.), M HenpodeccMoHanbl, KOTOPbIM [0BEPAAN AlO4M, YyyacTBytowme B
KOHpAMKTE.

3aKOHOAATENBCTBO MO TPETEMCKMM cygam B AHMIMM OblIO NMEPecMOTPEHO MOocCae MPUHATUA
TunoBoro 3akoHa o MeKayHapogHOM Kommepyeckom apbutpaxke FOHCUTPAN ("Tunosoi 3akoH") B
1985 r. Bbin NPUHAT HOBbIM BPUTAHCKKUI 3aKOH O TpeTelickom cyae 1996 r., BCTynuBLwKA B cuny B 1997 1.
3aKOH NPUMEHAETCA KaK K HAUMOHANbHOMY, TaK U K MEXAYHAPOAHOMY TPETEMNCKOMY Cyay.

K TpeTeiickomy cyay ob6pallatoTca KaK K NPOMEXKYTOYHOMY CpeacTsy cyaebHOolM 3awmTbl, OH
bOYHKUMOHMPYET KaK oTaeNeHne cyaa, npefHasHavyeHHoe A1 YMEHbLUEHUA U orpaHMyeHmnsa cyaebHoro
BMeLlaTeNbCTBa.

B 1999 r. no pedopme Jlopaa Bynda 6bino BBegeHo 6onee wmpokoe npumeHeHue APC. Cya
MMeeT NPaBo NPUOCTAaHOBUTbL NPOLLEAYPY 40 TEX NOP, NOKA CNop He ByaeT paspeLleH ¢ UCNONb30BaHMEM
a/NbTEPHATMBHbLIX MeTOL4OB. B nocneaylolwem nNpoBOAUTCA OLLEHKA MaTepuanbHbIX U BPeMeHHbIX
nsgepKek Ha paspeweHue crnopa. MNpu HeobOCHOBAaHHOM OTKase OT ObOpalLeHMA K aNbTePHATUBHbLIM
cnocobam K cTopoHe MoryT BbiTb MPUMEHEHbI CAHKLMW, HanpuMep KOMMEHCaLUma nsgepek.

B KuTae npumeHeHWe anbTepHATMBHbLIX CMOCOOOB paspelleHus CropoB MMEET AJAUTE/bHYIO
KY/IbTYPHYO Tpaguumio. OHM npumeHsanmcb 4o KynbTypHolt peBontoummn u ¢ Hadyana 80-x rr. BHOBb CTanu
NPUMEHATBCA MPU pPaspelleHn CNopoB C MCMOJ/b30BaHMEM TaKMX METOLOB, KaK NOCpenHUYecTso,
cornacuTesibHble nNpoueaypbl, TPETENCKUI CyA U 0ObIYHbIN cya,

Tak, y»ke B 1986 r. 66110 950 TbiC. NOCPEAHUYECKUX KOMUTETOB U 6 M/IH. NOCPEAHMKOB, KOTOPblE
yperyanposanam 7300 Tbic. cnopoB (B 0AWH 3TOT roA), BK/AOYAA CMopbl ceMeliHble, 0 Hacneactse, 06
a/IMMEHTaX, O A0JIrax, *KWUIbe U 3eMeNbHbIX Y4acTKax NoJ 3acTPOMKOM, O NPOM3BOACTBE U YNPAB/EHMUM,
ywepbe YecTu; a TaKkKe IKOHOMUYECKME CNOPbI U HEKOTOPbIE MEJIKUE YroI0BHbIE Aena <27>.

<27> Mo matepmanam goknaga P.M. HenbcoHa "MupoBble gocTukeHus B 061acTv paspelleHums
KOH}IMKTOB" Ha KoHpepeHumn 29 - 30 mana 2000 r., r. Mocksa.

MocpeaHunyectBo, 0603HaYaeMoe  MNO-KUTAMCKM  cnoBom  "mkaomxku", HeobasaTenbHO
COOTBETCTBYET 3anagHOMy MOHMMaHWIO TepMMuHa "nocpeaHuyectBo". CyuwiecTByeT MHOro (aKToB,
CBMAETENbCTBYOWMX O TOM, YTOo B HPK nocpeHMK NPUHYKAAET CTOPOHbI COrIAacUTbCA Ha npeanaraemoe
peweHne. Tem He MmeHee 3TO O4YeHb NONYAAPHbIMA npouecc. Mo oueHKam, Ha KaxAabl rparKaAaHCKUM
cnop, nepenasaemblit B cya, HapoaHble KOMUTETbI NOCPEAHMKOB paspeLuatoT OT NATU 40 4EeCATU CNOPOB.
OpaHaKo topuamyeckn obasatesibHbl TONbKO peLleHus, B KOTOPbIX NOCPeAHUKOM ABNAETCA CyA,.

B KuTae cywiectsytoT Tpu TMNa TPETEMUCKOro CyAa: BHYTPEHHUIA U HALMOHA/bHbIA TPETEWCKUIA cyn,
MO 3KOHOMMYECKMM KOHTPaKTaM, 3apyberKHblil 3KOHOMMYECKUI W TOProBblA TPETEeMCKUA cygh U
NPUMOPCKMIA TpeTelcknin cya. HaumoHanbHbIM TPEeTeMCKUiA cyh 3aHMMaeTcAa Cnopamu  Mexay
KUTAaNCKUMW  HOPUANYECKUMMN  IMLAMWU  UAN  MEXAY KUTANCKUMWU  IOPUANYECKUMU U KUTAACKUMMU
dusnyeckumu nnuamm. NMpUMOPCKUN TpeTeMCKUN cyh, AeNCTBYET B pamKax NpMMOpPCKO Komuccum no
TpeTenckomy cyay, co3gaHHoli B 1959 r. 1 B OCHOBHOM 3aHMMAIOLWENCA CNOPAaMM, BO3HUKAIOWMMU B
Pa3/INYHbIX aACMeKTax OTHOWEHMIA C WCNO/Ib30BaHMEM, CMACaHMEM MOPCKMX M PEeYHbIX CYA0B,
3arpA3HeHnem Mops.

Kutaickas ManaTta mexayHapoaHOW TOProsaun peluaet 3apybexkHble SKOHOMUYECKUE U TOProBble
cnopbl. OHa 6blna co3gaHa B 1956 r. nog HaseaHMem "Komuccusi nNo  BHELHETOProBOMy
3KOHOMUYECKOMY M ToproBomy apbutparky" n ceiyac aenctByeT cornacHo [pasunam apbutparka
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KUTalcKoM KOMUCCUM MO MENKAYHAapO4HOMY 3KOHOMMYECKOMY W TOProBomMy apbuTpaxky (aanee -
CIETAC, nnn Komucemsa), sctynuswinm B cuay 10 maa 1998 r.

Komucensa ocyuiectBaseT mexayHapoaHbii apbutpark. Tak, B 1999 r. 123 KomuccuoHepa CIETAC
13 obuiero yncna 428 npeacrtasnsnm 26 3apybexHbix cTpaH, B Tom Yncne CLUA, Utanuio, HnaepnaHabl,
Cunranyp, lepmanuto, Lseluapuio, BenukobputaHuio, PpaHumio, KaHagy, WcnaHuio, benbruio,
Asctpanuto, LUseumnto, Pecnybnnky Kopes, Poccuio, TamnaHa, Asctpuio, Hurepuio u AnoHuto. B
Komucenmn Het cypeit unmM TpeTeucKkux cyaen, perse, HO ecTb OAMH npeacefaTenb, HECKOJIbKO
3amecTuTenel npeacenaTens n HECKObKO COTPYyAHUKOB Komuccum. ExkerogHo 34ech CAyLWwaeTca OKoAo
800 cnopos.

B cootsetctBMM €O cT. 2 ApbutpaxkHbix npasun CIETAC Komuccua paccmatpusaeT
MeXAYHapoaHble U CBA3aHHble C 3apybeXHbIMM CTOPOHAMM CMOpbl, eC/N: 04HA WM 06e CTOPOHDI
ABNAOTCA MHOCTPAHLAMMW, CTOPOHbI ABAAKOTCA NMLAMWN, HE MMEIOWMMUN FPaXKLAHCTBA, MHOCTPAHHbIMM
IOPULMYECKMMUN NLAMMN, OOBEKTbI MPaKLAHCKMUX NPABOBbIX OTHOLIEHWIA PACNON0XKEHbI HA 3apybexkHOM
Tepputopun;  UAM  topugudeckme  GakTbl, NOPOXKAAOWME, W3MEHALWMEe WAN MpeKpalaowme
rpak4aHCKMe MnpaBOBble OTHOWEHWA, WMMeT MmecTto BHe Tepputopunm HPK. Komumccua Ttakxke
paccmaTpuBaeT cnopsbl, oTHocAwmeca K CneumanbHOMY agMUHUCTPAaTMBHOMY paloHy FOHKOHT, Makao
WKW panoHy TaliBaHb, a TaKKe Te BOMPOChl, KOTOPbIE OHA YNOJHOMOYEHA PACCMATPMBATb KOHKPETHLIMMU
3aKOHaMM M HOPMATUBHbIMM aKTammM KuTas, Hanpumep BCce Cnopbl Mo LLeHHbIM Bymaram, BO3SHUKAtoWme
B CBAI3M C apbUTPaKHbIM COralleHNEM.

ApbUuTparkHana oroBopKa A0JIXKHA BKAOYATb: 3aABAEHME O HAMEPEHUM NPUBErHyTb K TpETENCKOMY
cyady; BOMPOCbl, KOTOopble OyayT pewaTtbca TPeTeMcKMM Cy[AOM; Ha3BaHMe COOTBETCTBYHOLLEN
apOUTPAXKHOM KOMUCCUU.

CIETAC pekomeHAyeT BK/I04aTb C/eAyoLLyto apbuTparkHyto cTaTtbio: "/1loboi cnop, BO3HUKaIOLLNIM
M3 UAN B CBA3M C HacTtoAwmMm KoHTpaktom, 6ypeT nepefnaBaTbca B KWUTalCKylO KOMMCCUIO NO
MeXAYHAapPOAHOMY 3SKOHOMMYECKOMY W TOProBomy apbutpaxky, KoTopaa Oyger ngeincrsoBatbh B
COOTBETCTBUM C ApOUTparKHbIMW NpaBunamm Komuccuu, NpMMEeHUMbIMM Ha MOMEHT obpalleHua B
apbutpax. PeweHune TpeTenckoro cyaa byaet okoHYaTeNbHbIM M 06A3aTeIbHbIM 415 CTOPOH".

Karkpaa cTopoHa BblbMpaeT M3 NpeacTaBAeHHOro CNUCKa apbuTpa, M CTOPOHbI COBMECTHO
BbIOMpPalOT TpeTbero. B ciyyae ecnm CTOPOHbI HE MOFYT MPUINTU K COFNAcUMIo MO KaHauAaType TPeTbero
CcyAbM, 9TO pelleHne ocTaBadeTca Ha ycmoTtpeHue lMpeacepatena Komuccuun. B cootseTcTBumM co CT. 24
ApbutpaxkHbix npasua CIETAC Tpetuit apbutp 6ypeT AelcTBOBaTb B KayecTBe npeacegatens. 31oT
nopAaaoK MNPUMEHAETCA, €ClM Cymma WCKa He npesbiwaeT 500 TbiC. l0aHeM W Takue cnopbl
paccmaTpuBatloTCA MO KPaTKoW npoueaype.

Mpy HannuMM B COrNaleHUU CTOPOH apbUTPAXKHOW OroBOPKM, KOrga OfHa U3 CTOPOH KenaeT
06paTUTbCA B TOCYAAPCTBEHHbIN Cya, AEN0 AO/IKHO paccMaTpuBaTbca nocnegHum. CaywaHus B
TPETENCKOM CYye OCYLLECTBAAIOTCS YCTHO MO0, MO COrNacuo CTOPOH, HA OCHOBAHMM AOKYMEHTOB.

3anagHbiMM TEOPETUKAMM U MPAKTUKAMM OTMEYAeTCA, YTO CYLLEeCTByeT onpeaesieHHana TPyAHOCTb
BeAeHMA aen u paspeweHna cnopoB B HPK, Tak Kak OHM MnoABeprKeHbl M3MEHEHUAM B MOJIUTUKE
KWTaWCKOro rocygapcTBa M Cyabl He BCerga COLeNCTBYHOT WCMOMIHEHMIO PeLleHWin, MNPUHATLIX B
co0TBeTCTBUM C Hblo-MOpKCKOV KOHBEHLMEl 06 UCNONTHEHUM apBUTPaXKHbIX pelueHmii 1957 r.

Kpome Toro, goctatoyHo cnoxkeH Bonpoc [oHKoHra. Mocne 1 mons 1997 r. BeankobputaHus
nepepana cysepeHuTeT Hag FOHKOHrom KuTato, YTo NpMBENO K BO3HUKHOBEHMIO ABYX CUCTEM U OOHOWM
cTpaHbl. Cnopbl, OTHOCUMbIe B [OHKOHre K MeXAyHapoAHbIM, PELIaloTcA B COOTBETCTBUM C TUMOBbIM
3akoHom HOHCUTPAN (npuHAT ToHKoHrom B 1990 r.), ecinM CTOpPOHbI He gorosopAtca o6 mMHom. B
KayecTBe mMecTa TpeTemcKoro cyga onpeaeneH NOHKOHTCKMI MeXKAYHapOAHbIA LeHTP, OCHOBAHHbIM B
1985 r. BHYTpPeHHWUI TpeTenckuii cyn onupaetca Ha [eKkpeT o TpeTelCKomM cyae, OCHOBaHHbIA Ha
aHIIMMCKMX 3aKOHax o TpeTenckom cyae 1950 - 1979 rr.

B Kutae cTOpoHbl MOryT TaK»Ke paspelmnTb Crop NyTem NeperoBopoB, MMEKLWUX OnpeaesieHHYo
KYNbTYPHYO cneunduky. boNbLUIMHCTBO KOHTPAKTOB C KUTACKO CTOPOHOM COAEPKAT CTaTblo O TOM, YTO
KOHOMMKTBI B MEPBYIO o4epeab AOJIKHbI pewaTbca nytem "apy:eckux neperosopos”. "[py:Keckue
neperoBopbl" 03HAYAOT, YTO CYLLECTBEHHOE BpeMA U yCUAMA ByayT 3aTpayeHbl Ha NOMbITKU NPURTU K
COrNaLeHMIo C KUTANMCKUM MapTHepPOM. MeperoBopbl pacCMaTPUBAOTCA KaK XOPOLIKNIA AeN0BOM STUKET, U
VWb B NOCNEAHUA MOMEHT CTOPOHA MOXET pewnTb 06paTUTbCA K MNocpeaHuyecTsy Wau
cornacuTenibHOM npoueaype no Ucky <28>.
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<28> KysbmuHa M. AnbTepHaTvBHble (GOPMbl  paspelleHna NpPaBoBbiX  KOHGMIMKTOB.
MesayHapoaHaa npakTMKa W 3apybexkHbid onblT // KanHuyeckoe topuaudeckoe obpasosaHue
[9nekTpoHHbIl pecypc]. Pexkum goctyna: http://www.lawclinic.ru/library.phtm|I?m=1&p=12.

B cTpaHax, OTHOCAWMXCA K KOHTUHEHTA/NIbHOM CUCTEMe MpaBa, TaKXe pacwmpseTca
NCcno/sib3oBaHMe HecyaebHbIX GOpm paspeLLeHns crnopos.

Tak, B pekomeHpaumax Komwuteta muHuctpos Coseta EBponbl no Bonpocam pJoctyna K
npasocygmto un obecnedyeHuns ero 6onbwenn 3GPeKTUBHOCTM U CAPaBEAIMBOCTM YKa3blBAeTCA Ha
HeOBXOAMMOCTb MPUHATUA Mep Mo obBaeryeHMO UAW MOOLLPEHMUID, FAEe 3TO YMECTHO, MPUMUPEHUA
CTOPOH WJIM APY»KeCTBEHHOro yperympoBaHua cnopa A0 NPUHATUA ero K NpoM3BOACTBY CYA0M WU XKe B
xoze pasbupatenncrea <29>.

<29> Cm.: [locTyn K npaBocyauio. PekomeHaaunmn KommuTera MUHUCTPOB rOCY4apcTBam - YieHam
CoseTa EBponbl OTHOCUTENbHO NyTel obneryeHus goctyna K npasocyguto // Poccuiickaa roctuums.
1997.N7.C. 8.

Bo ®paHuMK neperoBopbl U NOCPEeAHUYECTBO MOKa OCTAlOTCA MasOU3BECTHbIMU U HENPUHATLIMU.
XoTA Aake Ha ypOBHe MpaBUTeNbCTBa AEeNaloTCA onpeaeneHHble WarM Ana BHeapeHUa 3TUX MeToao0B
<30>. Hanpumep, HauumoHanbHaa LWKONa agMWHUCTPUPOBAHMA BKAOYAET B ydyebHylo nporpammy
CeMUHapbl MO BeAeHMI0 NeperoBopoB, NPaBUTENbCTBO 00BABUIO, YTO HEOOXOAMMO rOTOBUTL "areHToB-
nocpeaHuKkos" ana 60pbbbl NPOTUB HAacUAUA.

<30> Tapacos B.H. Apbutpax o ®paHuum // Tpeteicknin cya. 2000. N 6.

MpeagnpuHMMaloTCcA ycuama no opraHmsauum obyyeHus APC yepe3 cemuHapbl, UCMONb3YHOTCA
3/IEKTPOHHbIE CPeACTBa CBA3M AJ1A COBEPLUEHCTBOBAHUA HAaBbIKOB BEAEHUA NEPErOBOPOB Y HAaceNeHUA C
npueaeyeHnem npodpeccMoHaoB co BCcero mmpa. Tak, BecHoi 1997 r. byayuime meHeaKepbl U FOPUCTbI
13 Bbicweit WKonbl ynpasneHns ESSEC (ESSEC Graduate School of Management) npuHumanu yyactue B
TPEHUPOBOYHbIX INEKTPOHHbIX MeperoBopax c Konneramm wms lapBapga u Kennora. Ucnonb3sytoTtea
WHHOBALMOHHbIE MeTOAbl NpenoAaBaHMA NeperoBOPHbIX HABbLIKOB, MPOBOAATCA KaK MeToh U3yvyeHuA
MEeXKAYHAPOAHbIX MEPEeroBopoB BUAEOKOHpEepeHLNN <31>.

<31> enuHa MN.A. MexayHapoaHbIi KOMMEPYECKNIN apbutpa - ppaHLy3ckuit onbIT. loknag Ha
KOHpepeHumn 29 - 30 mas, r. Mocksa.

Hanpotus, TpeTeiickoe pas3bupatenbcTBO npumeHsetca Bo PpaHumm yxke pasHo. B 1923 .
MexagyHapoaHas Toprosasa nanata (ICC), Haxogawaaca B [lapuke, co3gana MexayHapoaHbIi
TpeTenckmii cyn. C MOMEHTa CBOEro CO34aHWMA OH MPOBEN OKOMO AECATU TbICAY MEMKAYHAPOAHbIX
TpeTelckux cypos. ExerogHo cyabu MexayHapoaHoro TpeTteickoro cyga ICC pasbupairoT cropbl
CTOPOH, npeacTasasalowmx 6osee COTHU CTPaH MUPa, XaPAKTEPU3YIOLWMXCA UCKAOUYUTENbHBIM
pa3Hoobpasnem ycnosuii (MpaBoBbIX, SIKOHOMUYECKMX, KYJbTYPHbIX UAN IMHFBUCTUYECKUX).

B pe3synbTaTe WMpPOKOMACWTAOHbIX KOHCY/NbTALMIA, B KOTOPbIX Y4aCTBOBaAM MHOFMe CTpaHbl, 1
AHBaps 1998 r. B ApbuTparkHble npasuna ICC, aelicTBOBaBLUME B TeYEHWE ABaALATU EeT, Oblnn BHECEHDI
N3MeHeHuA.

B pamkax ICC apbuTpaxHoe pa3bupaTenbCTBO OCYLLECTBAAET TPETEMCKUIN cya, NPUHUMAOLLMIA
OKOHYaTe/NIbHOE pelleHMe Mo CyLLecTBy cnopa. MexayHapoaHblii TpeTenckuin cya, ICC cobupaetcs Tpu
WAN YeTblpe pas3a B MecAl, OH BMpaBe KOHTPO/IMPOBATb TPeTelCKMe cyOpl, OCYLLEeCTBASEMble B
COOTBETCTBUM C ApOUTPaXKHbIMK NpaBuaamm ICC.

B cooTBeTcTBMM € ApbutparkHbimu npasuaamu ICC cTOpoHam PEKOMEHAYEeTcAa BKAOYATb
cnepyowyto oroBopky: "Bce cnopbl, BO3HWMKAKOWME U3 WAW B CBA3SU C AAHHbIM KOHTPaKTOM, byayT
OKOHYATENbHO YperyanpoBaHbl B COOTBETCTBUM C ApOUTpaxKHbIMKM MpaBuaammn MexayHapoaHOM
TOProBOM Manatbl OAHUM UAN HECKOJbKUMU TPETENCKUMU CYAbAMM, HA3HAYEHHbIMW B COOTBETCTBUM C
yKasaHHbiMK Mpasunamm".



ApbuTpaskHaa OroBOpKa, KpOMe TOro, AO/KHA COAEeprKaTb: yKasaHMe Ha MPMMeHMMOe Mpaso,
KO/INYECTBO CyAeW, CTPaHy PacrnoNOMKeHNA TPETENCKOro CyAa U UCMONb3yeMbIN A3bIK <32>.

<32> HKysbmMuHa M. AnbTepHaTUBHble GOPMbl pPa3pelleHna NPaBOBbIX  KOHQNKTOB.
MesayHapoaHaa npakTMKa M 3apybexHblit onbliT // KauHuueckoe topuaudeckoe obpasoBaHue
[9nekTpoHHbIN pecypc]. Pexkum goctyna: http://www.lawclinic.ru/library.phtm|I?m=1&p=12.

B YKpanHe cambiM TPaANUMOHHbBIM U3 aIbTEPHATUBHbIX CNOCOHOB paspelleHma CNOPOB OCTaeTcA
NPEeTEH3NOHHbIA NOPALOK, KOTOPOMY MNOCBALLEH pa3gen B XO3AMCTBEHHO-MpOoLEeccyasbHOM Kogekce
(manee - XMK VYKpauHbl), a TaKXKe HEKOTOpble MOJIOKEHUA psAda OTPac/eBblX 3aKOHOB. PaHee
AocyaebHbI NPeTeH3MOHHbIN NOPALOK ABNANCA 06A3aTENIbHLIM A1 BCEX XO3ANCTBEHHbIX CNOPOB, HO B
2001 r. 6bi1nm BHeceHbl n3ameHeHus B XMK YKpanHbl, cOrnacHo KOTOpPbIM NPeTeH3no Heobxoanumo 6bi1o
nogasaTtb TO/IbKO A/1A CMOPOB NO AOroBOpPam NepeBO3KU U YCAYT CBA3M, a TaKKe 417 CNOPOB, CBA3AHHbIX
C rocsakasamu. ObnasatenbHoe gocyaebHoe yperyivpoBaHue NpesycMOTPEHO PaTUULMPOBAHHbIMU
YKpanHON KOHBEHUMAMMU. B OCHOBHOM 3TO KacaeTcAa pas/IMYHbIX BUAOB MEXKAYHAPOAHbIX NepeBO3OK.
CerogHA B cnopax MeXAy YKPauHCKMMKM KOMMAHWAMM CTOPOHA BMpaBe Ccama pelwaTtb, NoAaBaTb e
NPeTeH3NIO UAKN cpaly obpallaTbca B cyd. B nonb3y npeteH3MM roBOpUT MeHbLUas arpeccMBHOCTb U
yKenaHue BbICTPO pPaspeLwwnTb CNOPHYIO CUTYaunto. MNpeTeH3nmM BbIroAHbI KaK 18 MENKUX CNOPOB, Koraa
MPOCTO He XOYEeTCA TPATUTb BPEMSA Ha TAXKObI, TaK U ANA KPYNHbIX - BeAb 415 NOLAUYN UCKA HYXKHO byaeT
yNAaTUTb NPOMNOPLMOHA/BHYIO rOCNOWAMHY. BO3MOMXKHOCTb pa3peLlnTb CNop ¢ NOMOLLbI KOMNpoOMMCca
- BNOJIHE LMBUIN30BaHHOE peLleHne aaa MHorux chep aeatenbHocTU. Hanpumep, B oNToBOM TOprosne
MU nepeBO3Kax MPETEeH3MOHHbIM MOpPAAOK ABAAETCA 0Obl4HbIM crocobom odopmaeHuAa HegocTauu U
nopyn naptum ToBapa. Kpome TOro, B camMom J0roBope CTOPOHblI MOTYT yKas3aTb 006A3aTenbHbIN
NPeTeH3NOHHbIA MOPAAOK YPEryJMpoBaHUA CNOpa, @ 3a OTKa3 OT ero UCMOJIb30BaHUA NPeasyCcMOTPeTb
wrpaod.

YKPauHCKMI 3aKOH He OrpaHMYMBAET CTOPOHbI B MCNO/b30BAaHWUM aNbTEPHATUBHBIX METOA0B
pocynebHoro yperynvpoBaHma cnopa. OcobeHHO nonyaspHbIM CTAaHOBMTCA 3anagHbiit onbiT ADR.
MHTepeceH TaKol BapMaHT, KaK nNpeaBapuTesibHaA He3aBMCUMMasA OLEeHKa cnopa, npumeHaemas B CLUA.
OueHKy NpoBoAAT 6biBlUME CyAbM, aBTOPUTETHbIE afBOKAaTbl U ApYyrMe 3KCnepTbl, a Mo pe3yabTaTam
OLeHKM CTOPOHbI pellatoT cyabby KoHbAMKTA. Yale Bcero B 3anafHOM NpaKTUKe ANA yperyiMpoBaHua
cnopa MPUMEHAITCA pPas/inyHble GOpMbl MEPEroBopoB, pe3y/bTaTbl KOTOPbIX 3aKPenArTcA B
40cyaebHbIX MUPOBbLIX cornaweHusax. MNeperosopbl MOryT ObITb Kak NPAMbIE, TaK U B BUAE MeAMaALUN -
04HOM U3 camblx bbicTpopassumBatowmxca ¢opm ADR <33>.

<33> MocpeaHnyecTso (Meanaums) B X03aMCTBEHHbIX cyaax Pecnybaunku benapycs / Nopa pea. B.C.
KameHkoBa. 2-e n3g. MuHck: ukTta, 2012. C. 56, 57.

[danee 06paTMMcA K TEPMUHOIOTMYECKON COCTaBAAIOLLEN NOHATMA "aNbTePHATUBHOE pa3peLleHne
cnopoB", MOCKO/IbKY KaK B TEOPMU, TaK M Ha MPAKTUKE CYLLLECTBYET Pas3/IMYHOE ero TO/IKOoBaHMe.

M3HayanbHO TepMWH "anbTepHaTUMBHOE pa3pelleHne CcnopoB" CTan MNPUMEHATBCA K 4YaCTHbIM
HecygebHbiM npouegypam C Lefblo UX OTrPaHMYeHUAa OT TPaAMUMOHHOIO nybanyHOro nopasgKa
paspelweHus crnopoB. [encTButenbHo, no Havbosnee pacnpocTpaHeHHOMYy MHeHuto, APC - 3To
anbTepHaTMBA roCyZapCTBEHHOMY npaBocygmio (cyaebHol cucteme rocypapcrea). [laHHbIM BapuaHT
TPaKTOBKM MoHATUA APC BK/toYaeT Bce HecyaebHble cnocobbl paspelleHns CrnopoB U yperyinpoBaHns
KOHQIMKTOB, T.e. apbuUTparK, NOCPeaHNYECTBO, MUHU-CYA, U Np. <34>,

<34> Black's Law Dictionary. West Publishing Co., 1990. P. 78.

Opyras nosmuma ncxoaut us bonee yskoro TonkosaHus APC, a umeHHo yto APC - 3To Bce meTozbl
paspelweHnsa MpaBOBbIX CMOPOB, NOAPA3LENAIOWMECA HA 4YeTblpe OCHOBHbIE KaTeropuu: npsamble
neperoBopbl Me)ay CTOPOHamMM, MeperoBopbl C Yy4vyaCTUEM HENTpasbHOro Auua, apbutpak,
cygonponssoacteo. [pu astom K APC OTHOCMTCA TOIbKO BTOPasA Kateropma <35>,

<35> Hunter M., Paulsson J. et al. The Freshfields Guide to Arbitration and ADR. Kluwer Law and



Taxation Publishers. 1993.P. 1, 6, 7, 63.

B paHHOM cny4Yae, Kak oTmedvaer E.U. HocbipeBa, "...anbTepHaTMBHble npoueaypbl
NPOTMBONOCTABAAIOTCA HE TONbKO cygebHoMy pa3bupatenbCTBy, HO W apbUTParKHOMY, a TaKXKe
HenocpeACTBEHHOMY YperyJimpoBaHMIO pasHoraacuii cammmmn ctopoHamm". Ha popmuposaHue 3atoit
NnosvuUMWM Mpexae BCEero OKasana BAuAHMe ocobasa npaBoBas npupona apbuTtpaxka, NMOCKONbKY ero
pelweHne asnseTca obA3aTeNbHbIM 1A CTOPOH U NOANEXKMUT NPUHYLAUTENBHOMY UCMOTHEHUIO HapAaay ¢
peLleHNAMM rocyaapCcTBEHHbIX CyA0B <36>.

<36> HocbipeBa E.WU. AnbTepHaTuBHOe paspelweHue crnopos B CLUA. M.: U3gaTenbckuii aom
"Topogey”, 2005. C. 25.

Ecnu yKkasaHHble gBe no3uumu no noHATUI0 APC 0CHOBaHbl Ha ero BHelHeM NPoTUMBOMNOCTaBAEHU
pa3nYHbIM NpoLueaypam, To cneaytollan CBA3aHa C OLEHKOW camoro TepMmnHa "anbTepHaTmBHble". OHa
3aK/04aTCA B TOM, YTO 3TO MOHATME BKAOYAET TaKMe MexaHWM3Mbl yperyiMpoBaHWA crnopa, KoTopble
MOTYT MPUMEHATLCA Ka)Kaoe B OTAENbHOCTM AMBO B pPasHOO6pasHbIX KOMBUHaUMAX, Hanpumep
neperosopbl - NOCPEAHNYECTBO, NOCPEAHUYECTBO - apbuUTpaXK, apbUTpaxk - NocpPeaHNYecTso U Np., UK
MoAenMpoBaHue cneumanbHoro (cobcteeHHoro) crnocoba paspelleHMa CnopoB U yperyampoBaHus
KOHGNKTOB, OCHOBaHHOE Ha KOHKPETHbIX 06CTOATENbCTBAX M MHTepecax CTOPOH. "AnbTepHaTUBHOCTL" B
TaKoM c/lydae 03HayaeT BbI6OpP BO3MOKHbIX BapUaHTOB cpeaun HecyaebHbIX CpeacTs, a He BbIBop mMexKay
3TMMUM CPeACcTBaMU U cyaebHbIM pa3buparenbctsom <37>.

<37> Mackie K.A. Handbook of Dispute Resolution: ADR in Action. Routledge and Sweet and
Maxwell. London; New York, 1991. P. 4.

Kpome TOro, uHtepecHa nosuuma ®. CaHaepa, KOTOPbIK, MCXOo4A M3 TOro, YTO anbTepHaTUBA
O03Ha4YaeT BO3MOMHOCTb BblbOpa "OAHOrO BapMaHTa W3 MHOIMX cywecTeylowmx", npeanaraet
ncnosb3oBaTb 0OWMI Ana BCcex npoueayp TepmMUH "anbTepHaTUBHbIE METOAb! pa3pelleHna cnopos”,
OXBaTblBatoLWMii B TOM Yncne cyaebHoe pasbupatenbctso <38>.

<38> Sander F. Dispute Resolution Within and Outside the Courts: an Overview of the U.S.
Experience // Attorneys General and New Methods of Dispute Resolution. National Association of
Attorneys General and ABA. 1990. P. 26.

Kak nonaraet I.B. CeBacTbAHOB, KPUTEPUI aNbTEPHATUBHOCTM, MUCMOb3yeMbI B NOHATMM APC,
"pacnpocTpaHsaeT" cBoe AeNCTBME He TO/IbKO Ha rocyAapCTBEHHbIE CyAebHble OpraHbl, HO M OTHOCUTCA K
MHbIM MNPaBOOXPAHUTENbHBIM W MPABOMPUMEHUTENbHLIM OpraHam rocygapctsa. AnbTepHaTuBa B
JAHHOM C/ly4ae MOKasblBaeT B3aMMOCOIIACOBaHHbIA Bbl6Op M ObpalleHne CTOpPOH K obomy He
3anpeLLeHHOMY 3aKOHOM HerocyAapcTBEHHOMY Crnocoby paspelleHusa crnopa M yperyanmposaHua
KOH}/IMKTA, a He TONbKO anbTePHAaTUBHOMY rOCyAapCTBEHHOMY npasocyaumto. [oaTomy KpuTepuit
MCMO/Ib30BaHNA WM HEWUCMNONb30BAHUA TOCYAAPCTBEHHBIMM OpraHamu B gocygebHom nmnbo cypebHom
nopsake cnocob6os APC He MeHseT UX a/IbTEPHATMBHOTO (4acTHOro) XxapakTepa <39>.

<39> XpecTomaTus asbTEPHATUBHOIO paspeLleHunn Cropos: YYebHO-MeToaMueckre maTepuasnbl 1
npaktuyeckme pekomeHgaumu / Coct. I'.B. CeBactbaHos. CM6.: AHO "Pegakums xypHana "TpeTenckuii
cya", 2009. C. 99.

NTak, anbTepHaTMBHble cNocobbl paspeLleHnsa CnopoB NPeACcTaBAAOT cObON, BO-NepPBbIX, CUCTEMY
B3aMMOCBA3aHHbIX AEACTBUI CTOPOH M UHbIX /1ML, NO PACCMOTPEHMIO BO3HMKLLEFO CNOPa, HanpaBieHHbIX
Ha ero BHecyZebHoOe yperyiMpoBaHWeE WAW paspelleHre € MCNO/b30BaHMEM MPUMUPUTENBHBIX UK
WMHbIX He3anpelleHHbIX npoueayp, OCYLWEecTBAAemMOoe, KaK NpaBuao, HA OCHOBAaHUM A06POBOJSIBHOMO
BONIEN3BABEHUA CTOPOH <40>; BO-BTOpPbIX, 3TO NPaBo Bblbopa NtoboOro (He 3anpeLeHHOro 3aKOHOM)
HerocyfapcTBeHHoro (4acTHoro) crnocoba paspelleHus cropa U (Mau) yperynvpoBaHus KoH(IMKTa
NCXOAA U3 KOHKPETHOM cuTyaumm <41>,



<40> KoHHoB A.HO. MoHsATMe, KnaccuduKaums M OCHOBHbIe BWAbI afibTEPHATUBHbLIX cnocobos
pa3peuleHuns cnopos // MypHan poccuiickoro npasa. 2004. N 12. C. 17.

<41> Ckeopuos O.H0. TpeTelickoe pas3bupaTesibCTBO NpeAnpuHUMATENbCKMX CnopoB B Poccuu:
npobnembl, TeHAEHUMU, NnepcnekTusbl. M.: Bontepc Knysep, 2005. C. 352.

Mexay Tem, no mHeHuto [.J1. [laBblA€HKO, NpW BCEM MOJIOKUTE/IbHOM HanpasieHHocTn APC
noHATWE "anbTepHATMBHOE paspelleHne CnopoB", 3aMMCTBOBAHHOE M3 aMEPUKAHCKOW OOKTPWHbI, He
BMOJIHE TOYHO OTPaAXKAET CYyTb NPUMUPUTE/IbHBIX MpoLeayp, NMOCKO/bKY: 1) OHM He Bcerga ABAAKOTCA
anbTepHaTMBOM cyaebHoMy pa3bupaTtenscTBy, HE 3aMEHSAIOT, a INLLb AOMNOAHAIT ero. 3T npoueaypsbl
MOTYT MCMO/Ib30BaTbCA B paMKax cyAebHoM cuctembl M, KpOme TOro, MoryT Boobuie NpuMMeHATbCA B
OTCYTCTBME HAMepPeHWss CTOPOH HauyuMHaTb cyaebHoe pa3bupaTenbcTBO; 2) OHW HamnpaB/EHbl, Kak
NnpaBWIO, He Ha paspelleHMe CNopoB, a Ha WX yperynnposaHue; 3) noHAaTMe "anbTepHaTMBHOE
paspeweHne crnoposB" O0ObIMHO BKAKOYAET B TOM 4YUCAE W  pPas/iMYHble BUAbl TPETENCKOro
pa3bupaTenbcTBa, T.e. TOJIKYETCA KaK anbTepHaTuBa pa3bupaTenbCTBy B roCyAapCTBEHHbIX CyAaX, a
TpeTeiickoe pasbupaTenbcTBO MO CBOEWM UEAW W XapaKTepy ABASETCA COCTA3aTe/NbHOW, a He
NPMMUPUTENBHOMN NPOLEAYPOM, XOTA B €ro Xo4€e CTOPOHbI MOFYT AOCTUraTb NpUMUpeHua <42>. Kpome
TOro, cneayet OTMETUTb IOPUCANKUMOHHbBIN XapaKTep TpeTelckoro pasbuparennctea. Kak otmevaetcsa B
3apybexkHoON nuTepaType, UMEHHO HPUCOUKUMOHHBIN XapaKTep AeATeNbHOCTU TPEeTEMCKUX Ccyn0B
NO3BONSAET OTFPAHUYUTb €ro0 OT aAHAJIOTUYHbBIX MEXaHM3MOB, TaKWUX, KaK KOHCUAMaUMA, meauauums,
MUPHOE yperyanpoBaHne Uam sSKCnepTHaa oLeHKa <43>.

<42> [asblgeHko A./1. MupoBoe cornalieHMe Kak cpeacTBO BHecyaebHOro yperyampoBaHuAa
YaCTHOMPAaBOBbIX CMOPOB (N0 npaBy Poccun M HeKOTOPbIX 3apyberkHbix cTpaH): Auc. ... KaHAd. opuUa.
Hayk. M., 2004.

<43> Fouchard P., Gaillard E., Goldman B. On International Commercial Arbitration. Hague, 1999.
P.12.

B cBA3M C HEOAHO3HAYHOCTBIO TOJIKOBAHMA CYLLLHOCTU a/IbTEPHATUBHOIO paspelueHus cnopos M.A.
PoxkkoBa npeasiaraeTr BMecTO TepPMWMHA "asbTepHaTUBHOE paspelleHue Ccropos" Apyro TePMUH -
"BHErocyZapCTBeHHOe paspelleHuMe CMOPOB W yperyanpoBaHWe KOHQAMKTOB". AprymeHTUpya CBOIO
No3nUMIO, OHa OTMe4YaeT, YTO MOoHATME "anbTepHaTUBHOE pa3pelleHne chnopos" He oxBaTbiBaeT
npoueaypbl, CBA3aHHbIE C YPEryANPOBaHNEM CMOPOB, HAaNPUMep NOCPEeAHMYECTBO, a TaKKe NPUHUMaET
BO BHMMaHMe To 06CTOATENbCTBO, YTO AA/IEKO HE BO BCEX CAy4Yasx Mpoueaypbl, NnpegycmaTpusatowme
yperynvMpoBaHue cnopa, NnpeactaBastoT cobolt anbTepHaTUBY roCy4apcTBEHHOMY NPaBOCYAUIO U MOTYT
"coceacTBOBaTh" C rocy4apCcTBEHHbIM CyAeOHbIM pa3bupaTenbCcTBom <44>,

<44> PoxkoBa M.A. Cpeactsa 1 cnocobbl NPaBoOBOM 3aLLMUTLI CTOPOH KOMMepYecKoro cnopa. M.,
2006. C. 12.

AHanunsnpya HaumeHoBaHue, KoTopoe npegnaraet M.A. PoxkkoBa, .B. CeBacTbAHOB nonaraet He
COBCEM yAa4yHOe B JaHHOM KOHTeKcTe ynotpebieHune cnosa "BHerocyaapcTeeHHoe". bosee TOYHbIM, U C
3TUM cnepyeT COrNacuTbCA, NPeAcTaBaseTcs TepMUH "HerocygapctBeHHoe". Kpome Toro, 6asosoe
(obuwienpuHaToe) noHATME "anbTepHaTMBHOE pa3spelleHWe crnopos" HeobA3aTeNbHO  AOJIKHO
pacKpblBaTb U ONMUCbIBATb COOOM BCE BO3IMOXKHbIE BapMaHTbl NpeosoneHna KOHGANKTHbIX CUTYaLLMiA, 3Ta
3afa4a, cKopee, OTHOCUTCA K XapaKTepPUCTUKEe KOHKPEeTHOro cnocoba mam kombuHaumm cnoco6os APC
<45>.

<45> XpecTomaTtua asbTepHaTUBHOIO pa3peLleHuA CNopoB: YyebHO-MmeToaMueckMe maTepuanbl U
npakTnyeckne pekomeHgaumm / Coct. I'.B. CeactbaHoB. CM6.: AHO "Pegakuma skypHana "Tpeteickuit
cya'", 2009. C. 99.

Yto KacaeTcA npaBoBOro acnekta npumeHeHnss APC B Poccuiickot Pepepaunun, TO OH
paccmaTpuBaeTCs B MATepMaNbHO-MPaBOBOM M B MpoueccyanbHoi cdepe. MaTtepmanbHO-NPaBOBOi
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aCMeKT, CHUMAA NPaBOBYO HeoNpeaeNeHHOCTb, CBA3aH C YCTAHOBAEHUEM NpPaB U 06A3aHHOCTEN CTOPOH
B pesy/nbTate npumeHeHus nawboro APC, T.e. AOCTUXKEHMA NpaBoOBOro pesysbTata. YTo Kacaetcs
npoueccyasibHOro acnekta, TO OH MNpPOABAAETCA B BO3MOXHOCTM COrNacoBaHMA CTOPOHaMU
npoueaypHOro nopAgKa paspelleHns cnopa WUaM YperynimpoBaHMA NPaBoBOro KOH(AMKTA, @ UMEHHO
onpegeneHns npoueccyasbHblX MNpaB W 06A3aHHOCTEN CTOPOH, a TaKXKe /uL, COAENCTBYHOLMX
pa3speLueHuto cnopa.

Kak cnpaseanmeo nonaraetr B.®. fkosnes, anbTepHaTMBHble cnocobbl paspelleHmn
KOMMEpPYECKUX CNOPOB PACCMATPUBAIOTCA KaK OA4HO M3 TNABHbIX HanpaB/ieHW COBEPLUEHCTBOBaHMA
paboTbl He TONbKO rOCYAAPCTBEHHbIX CYAOB, HO U BCEN CUCTEMbI PaspeLleHns KOMMEPYECKMX CNOpoB
<46>.

<46> BecTtHuk BAC P®. 2002. N 12. C. 108.

JencTBuTeNbHO,  BHMMAHWE K TPeTeMCcKoMy  pa3bupaTenbCTBy,  MexAyHapogHOMy
KOMMepYECKOMY apbuTpay, nocpeaHuYecTsy, NPUMMUPEHULO, Neperosopam U gpyrum cnocobam APC
00YyCNOBNEHO HE TONbKO MX W3BECTHBIMU MONOKUTENBbHBIMW  KauyecTBamMu, MeperpyKeHHOCTbo
rocyapcTBeHHOM cyaebHol cuctembl U HEOBXOAMMOCTbIO 0becneveHma AOCTYNHOCTU NPABOCYANA, HO U
Tem, 4To cnocobbl APC Hapagy € rocyapCTBEHHbIMM CPeACTBAMM 3aWMTbl NPaB M yperyanpoBaHus
CNOPOB NPeACTaBAAOT COOON "...rapaHTUIO peannsaLmm KOHCTUTYLIMOHHOIO NpaBa Ha Bbibop Hanbonee
a[leKBATHOrO 3aKOHHOrO BapMaHTA PaspelleHus Cropa WKW yperyiMpoBaHus KoH(AMKTa, Ucxoas u3
KOHKPETHOI cutyaumm" <47>,

<47> CeBactbaHOB [.B. TeopeTuMyeckne OCHOBblI aNbTEPHATUBHOIO paspelleHna Cnopos:
KOHUENUMA 4aCTHOro npoueccyasbHOro npasa. B KH.: Xpectomatva anbTepHAaTUBHOMO paspelueHums
crnopos: YuebHo-meToguueckne matepuansl U npaktuueckne pekomerHgaumm / Cocr. I'.B. CeBacTbAHOB.
CN6.: AHO "PepaKkuums KypHana "Tpetenckuia cyn", 2009. C. 92.

Ewe B MoctaHoBneHun VI Bcepoccuiickoro cbesga cygen ot 2 aekabpa 2004 r. 66110 oTMeYeHo,
yTo rapaHTMein 3PpPeKTUBHOM 3alUTbl NpPaB MNOMMMO CcyaebHOM 3awmTbl ABAAETCS BO3MOXKHOCTb
obpaueHma K APC, NocKko/ibKy Cy6beKTbl rpaXKgaHcKoro o6opoTta 40/1KHbI MMETb BO3SMOKHOCTb BbIOpaThb
Nobyto  yaobHyto npoueaypy, COOTBETCTBYIOWY MX TpeboBaHMAM O BpPEMEHM, CTOMMOCTH,
KOHOUAEHUMANbHOCTU, UMMEPATUBHOCTU M MOCNEACTBMAM pelleHusa, a 3agadya cyaebHon Bnactm -
conencTBoBaTb GYHKLMOHMPOBAHUIO anbTePHATUBHbLIX Npoueayp <48>. U 310 AeACTBUTENIbHO BEPHO,
MOCKOJIbKY B  YCNOBMAX OEMOKpaTM3auMM  POCCUMIACKOro obwectBa npuberatb TOAbKO K
6e3a/bTepHaTMBHbIM (B AAHHOM C/lydae cyaebHbIM cnocobam 3almTbl HAPYLUEHHbIX MPaB) HapyLllano
6bl M NpaBa YesloBeKa, M NpaBa NpegnpUHUMaTens.

<48> Martepwuanbl VI Bcepoccuiickoro cbesaa cyaei (30 Hoabpa - 2 aekabpsa 2004 r.) // BBAC PO.
2005.N 2.C.9.

O pasBuUTUM anbTepHaTMBHbIX GOPM  YPEeryMpoBaHWs CMOPOB TaKMKe TOBOPMIOCL W Ha
cocrosaswemcs 15 noHs 2006 r. 8 Toproso-npombliwaieHHon nanate PP MNepsom Bcepoccninckom cbesae
TpeTelckux cyaos, rae E.M. Npumakos (Toraa euwe MpesunaeHTt TMM PO) nepeuncann nepsooyepeaHbie
npobaembl B chepe anbTepHaTUBHOIO yperyimpoBaHmMa KOMMEPYECKMX CNOPOB:

cornacoBaHue MPaKTUKM TPETEMCKUX U FoCYyAapCTBEHHbIX apbUTPaXKHbIX CY[0B MO NPUMEHEHUIO
[OENCTBYIOLLLErO 3aKOHOA4ATENbCTBA U MEXKAYHAPOAHbIX 4OrOBOPOB;

COBepLUEHCTBOBaHME NpoLeaypbl TPeTeNcKoro pasbnpaTenbcTea;

noBbileHMe KBanndUKaLmMm apbuUTpoB, pacCMaTPUBAIOLLUX CMOPbI;

MCNONb30BaHME COBPEMEHHbIX WMHGPOPMALMOHHBLIX TEXHONOTUIA, B YaCTHOCTM BUAEO3ANUCU U
ayamo3sanucu cyaebHoro npouecca;

paclwimpeHue nNpakTMKM gocyaebHoro, ¢ yyactmem npodeccMoHaNbHOro MeanaTopa-nocpeaHunKa,
yperynmpoBaHua cnopos <49>,

<49> Cant Toproso-npombiluneHHon nanatel Poccuiickonn ®eaepaumu: http://www.tpprf.ru/.



OCHOBHble HanpaB/eHUa AeATeNbHOCTU MO AanbHenlemy pPasBUTUIO U yraybaeHUo npouecca
MHCTUTyUMOHanu3auum B Poccum cnocoboe APC  6biin  oTparkeHbl B Pesostouum [lepsoro
Bcepoccuinickoro cbesaa TpeTelcknx cyaos (ganee - Pesonouma): 1) yyet npobnematuku TpeTenckoro
pa3bupaTtenbctea U APC npu dopmmpoBaHMM y4yebHbIX NpOrpamm OPUAMYECKMX BY30B, CTaHOAPTOB
BbICLLIErO topuamyeckoro o06pas3oBaHUA, a Takke npuv GOPMUPOBAHUM MNPOrPamMm MOBbILEHUA
KBanMdUKaLMN FOCyAapCTBEHHbIX cyael; 2) aanbHeiliee $GOpMMUPOBaHME M COBEPLUEHCTBOBaHMUE
3aKoHogaTenbctBa B obnactu APC; 3) aKktuBmsauma paboTbl No nonynapusaumm AeaTesibHOCTU
TPEeTENCKUX CyA0B cpegu npegnpuHumatenei; 4) nosbilleHWe aBTOPUTETA TPETENCKUX CYA0B U YPOBHSA
TpeTelcKkoro pa3bupatenbCTsa; 5) yKpenieHme B3aMMogencTBUA rocyfapCTBEHHbIX U TPETEMCKUX CYA0B,
HanpaB/IEHHOrO Ha COAENCTBME U NOAAEPHKKY TPETEeMCKoro pasbupartenbcTsa.

Kpome yKasaHHbIX B Pesontoummn mep, .B. CeBactbaHoB M A.B. LibinneHKoBa npeanoxmnm u
Apyrue, B YacTHOCTU:

BbISIBIEHME YETKOro npeacTaBAeHUs B AOKTPUHE o nonoxeHun (mecre) APC B cucTeme
POCCUMICKOro 3aKoHoAaTenbCTBa M MNpaBa, YTO, HECOMHEHHO, MOMOMEeT CrnocobcTBoBaTb Pa3BUTUIO
OaHHON 061acTU 3HAHUI U YCTPAHEHWUIO OWMOOK B NPABOMPUMEHUTENbHON MPAKTUKE TPETENCKUX U
rocyapCTBEHHbIX CYA0B;

pa3paboTka u nocneayowan peannsauma cobcrteeHHol KoHuenumn cuctemHoro passutua APC B
Poccun, NoCKoNbKy 04HOrO YNOMMHaHMA O HEOBXOAMMOCTU BHEAPEHUA BHecyaebHbIX U AocyaebHbIX
CNocoboB YpPEryIMpoBaHnsa CNopoB U MNpUMUPUTENbHBLIX npoueayp B KoHuenuun depepanbHo
ueneson nporpammbl "PassuTtre cygebHon cuctembl Poccumn™ Ha 2007 - 2011 rogbl ABHO HEAOCTAaTOYHO
(8 HacToALLee Bpema - KoHuenuma desepanbHOl Lenesok nporpammbl "Passutue cyaebHol cnuctemsi
Poccumn" Ha 2007 - 2012 roabl");

npoBeAeHMe sKCNepuMeHTanbHOM anpobaumn npumeHeHns MHCTUTyToB APC - nocpegHuyecTBa U
npUMHpeHns B AocyaebHOM nopsagKe, a TakKe noc/eaylollee 3akpenseHve aocynebHoro nopagka
npumeHeHuns crnocobos APC B npoueccya/ibHOM 3akoHoaaTtenbcTBe. [1ogobHbIA OMnbIT CyL,ecTByeT BO
MHOTUX CTPaHax MMpa;

BBEAEHME W 3aKOoHOAATe/IbHOEe 3aKpensieHUe WHCTUTYTa CaMOperyimpoBaHMA OTEYECTBEHHbIX
LEHTPOB TPETEeMCKOro pasbupatenbCTBa M LEHTPOB MNPUMUPUTENbHBLIX nNpoueayp; pas3pabotka wu
NPUHATME KOLEKCOB NPOPECCMOHANIbHON 3TUKU TPETEMCKUX CyAen M NOCPEeAHMKOB, YTO MO3BOJAMT
NoBbICUTb NPOQPECCMOHANbHbIM YpOBEHb cneumnanmcToB B obnactu APC 1 HMBeNMpoBaTb BO3MOMKHbIE
3noynoTtpebieHun B aTol chepe <50>.

<50> CeBactbAHoOB [.B., UbinneHkoBa A.B. TeHAeHUMM pPa3BUTUA MHCTUTYUMOHANbHbIX Ha4van
aNnbTepHaTMBHOrO paspelueHus cnopos // BBAC P®. 2007, anpenb. N 4(173). C. 73, 74.

Ponb n passutne B Poccuiickoit Pepepaumm APC oTpaskeHbl Takke M B CTpaTerMm passuTma
duHaHcoBoOro pbiHKa Poccuiickoit ®eaepaumm go 2020 r. (ganee - Ctpaterus) <51>.

<51> YTBepxaeHa pacnopskeHmnem MpasuTtenbctsa Poccuitickoit deaepaumm ot 29 aekabpa 2008
r.N 2043-p.

B CrtpaTernv yKasaHo, 4TOo Mpobsema KOpnopaTUBHbIX KOHGIMKTOB MeXAy POCCUACKUMU
KOMMaHUAMM, a TaK}Ke CNOPOB C Yy4acTUeM MHOCTPAHHbIX MHBECTOPOB ABAAETCA aKTyasbHOW, B CBA3M C
yeM cygebHbI MOPAAOK paspelleHus TakuMX KOHQIMKTOB M CMOPOB 3a CYET CBOEW ANUTENIbHOCTU U
HeBbICOKOM 3PEKTUBHOCTM He CnocobeH NPUBECTU KOHQ/MKTYIOWME CTOPOHbI K CPaBHUTE/bHO
6bICTPOMY ¥ B3aMMOMPUEMIEMOMY BbIXOZY U3 CMIOPHOW CUTyaL MM,

[elicTBUTENIbHO, AJ/IUTENbHOCTb CyAebHbIX MNPOLLEeCcCOB MPUBOAMT K YBE/IMYEHUIO PACXOLoB
POCCUMCKMUX KOMMaHWI, 4TO BJEYET MPSMON U KOCBEHHbIM Bpes WHBECTOPaM W, Kak CleacTBue,
CHU)KEHWE MHBECTULMOHHOM MNPUBAEKATENbHOCTU 3KOHOMMKM Poccum. B CBA3M C 3TUM BO3HMKaeT
HeobX0AMMOCTb OKa3aHMA NOAAEpP*KKM BHecyaebHbim dopmMam paspeLleHna KOpPropaTUBHbLIX U UHbIX
KOH(NMKTOB, CTUMYAMPOBAHUA MNepedadn CNopoB B TpeTelckuMe cydbl, B TOM YMCAe CO34aHHbIX
caMoperyanpyembiMm opraHM3aLmsamu.

Kak nonaraet 60/bLINHCTBO YYEHbIX-TEOPETMKOB, a TaK¥Ke MpPaKTUKOB,

'...K anbTepHaTUBHOMY
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paspeleHnto CropoB cnedyeT OTHOCUMTbCA KaK K CUCTEeMe, CyLLecTBylLWEen napannenbHo ¢
oduuManbHbIM NpaBocyamem wn apyrumm Gopmamu rocyaapCTBEHHOro npaBonpumeHeHus. UHbimu
cnosamm, APC He 3aMeHAET N HEe MOMKeT 3aMeHUTb NpPaBocyaue, He nperpaxkgaet A4oCTyn K Hemy, He
KOHKYpUpPYeT ¢ HUm" <52>.

<52> CeBactbaHOB [.B. TeopeTuMyecknme OCHOBblI aNbTEPHATUBHONO paspelleHna Cnopos:
KOHLENUMA 4YacTHOFO MpoLeccyanbHOro npaea. B KH.: XpectomaTusa anbTepHATUBHOIO paspelleHumA
cnopoB: YyebHO-meToaMyeckme matepuasnbl U NpakTUYeckme pekomeHaauuun. Cr6.: AHO "Pepakums
KypHana "Tpeteiickuin cya', 2009. C. 92.

Takum obpasom, APC npeacrasnaeT coboli AONONHUTENBHYIO rapaHTUIO cybbekTamM B peanmsaumm
KOHCTUTYUMOHHOrO npaBa Ha Bblbop Hambosee aAEKBATHOrO BApPMAHTA pPaspeLleHMsa crnopa Wau
YPErynampoBaHua KOHOMKTA C Le/bl 3aliMTbl MPaB M 3aKOHHbIX MHTEPECOB W  [OCTUXKEHWA
Heobxo4MMOM NpoLeccyanbHOM Lenu.

BakHO moayepKHyTb, 4To K APC crnopswme CTOpoHbl 06bI4HO 06paLatoTca, Korga oHun 060 aHO
CTPEMATCA YPEeryaMpoBaTb CMOP MMUPHbIM NyTEM, a TaKXe Korga XOoTAT onpeaenvTb CBOE NpaBoBoOe
NO/IOXKEHWE B CrOPE, MOCKONAbKY MNPU ero PacCMOTPEHMM KAK CaMM CTOPOHbI, TaK M NOCPesHWUK
BbIABMIAIOT APYT APYrY apryMeHTbl M UX OLLEHKa 3a4acTyto MO3BOAET CTOPOHAM ONPeLeNNTb CU/IbHbIE U
Cnabble MOMEHTbI, YTOObI NPUHATL PeLleHMeE.

Kak 6bl10 OTMEYEHO Bbile, OAHO3HAYHOro NPeACTaBAeHUA O TOM, YTO BK/HOYAETCA B MOHATUE
APC, HM OOKTPWMHA, HXU MpPaKTUKA He BbipaboTanu. O4HU OTHOCAT K HUM TPaAMUMOHHble HecyaebHble
MeTOoAbl YPEryanpoBaHna rpa*kaAaHCKO-NPaBoBbIX CMNOPOB (apbuTpaxk, NocpesHUYECTBO, NEPEroBopsbl),
apyrve - nobble YacTHble CPeAcTBa, BO3HUKLIME B NPOTUBOBEC NyOAMYHOMY NOPAAKY paspelleHus
CNOpoB, TPETbU - KOMOUHMPOBAHHbIE BapUaHTbl OCHOBHbIX "anbTepHaTUBHbLIX" U cyaebHbIX cpeacTs,
KBasindumumpyemble Kak "KomnsekcHble" n obpasylouwme HoBble GOpPMbl, U3BECTHble Kak mini-trail
("MMHUM-cyg"), B KOTOPbIX OTpaKaloTcA NOTPebHOCTM COBEPLUEHCTBOBAHMA asbTEPHATUBHBIX CUCTEM
pa3pelleHna KOHOANKTHBIX CUTYaLLMn Mexay CyObeKTaMmn YacTHOro npasa.

MpeactasnaeT uHTepec B3raag [1. LUtenaHa, KoTopblil, aHanuampya paboTbl amepuKaHCKUX
aBTOPOB, MpPULIEN K BbiBOAY O TOM, YTO a/bTepHaTUBHOe paspelueHne crnopoB (ADR) KaK anemeHT
npasoBon cuctembl CLLUA BO3HWKNO M pa3BMBAETCA MO ABYM OCHOBHbIM HAanpaB/ieHMAM - B pPaMKax
aencreylollen cygebHoit cuctemnl (B nybanyHol coepe) u BHe ee (B cdepe 4yacTHOro npaBoOBOro
perynmpoBanHusa). 3T ABa HaNpaBAEHWA HAXOAATCA B NOCTOSHHOM B3aMMOAENCTBUM WM UCMbITbIBAIOT
B3aMMHOe BAMAHME. Tem He MeHee KarK4oe M3 HUX umeeT cBoto crneunduKky. OH e npuBoauUT
Knaccuduraumio cnoco6os ADR ¢ TOUYKM 3peHUA MX NOAPA3AENEHUA HA ABE OCHOBHblE KaTeropuu no
OCHOBAHWIO MPUHAZNEKHOCTM K TOM WAN WHOW cdepe MNpPaBOBOrO pPeryMpoBaHUA: YacTHble U
ny6auuyHbie. CnegyeT OroBOpuUTbCA, 4YTO TepmMH 'nybanyHble" B [AaHHOM acnekTte ABASETCA B
onpeaeneHHo mepe YycnoBHbIM. OH YyKasblBaeT He Ha MpaBoOBYD MPUPOAY afbTepPHATUBHbIX
aocyaebHbix npoueayp (oHM NpeacTaBaAlOT cobon coegMHEHNE YaCTHbIX U NyBANYHBIX 3/1eMeHTOB), a
Ha UX NPUHAANEKHOCTb K Ny6ANYHOM rocyAapcTBEHHOM cyaebHoM cucTeme.

K uactHbim M. LUTenaH OTHOCMT npoueaypbl, NPUMEHSEMblE WCKAOYMTENIbHO HA OCHOBE
[06pOoBOSILHOIO BONEU3BABAEHUA CTOPOH, - NEPEroBOPbl, MOCPEAHNYECTBO, apOUTPaXK, MUHU-CYA U T.0.
[aHHble cpeacTBa ABAAIOTCA CaMOCTOATENIbHbIMKW, HE3aBUCMMbIMU B CBOEM PEryIMPOBAHUN W
CyLLecTBOBaHUM OT cyaebHol cuctembl. OHM XapaKTepu3yoTca 60/bluei cTeneHblo ANCNO3UTUBHOCTM C
MWHUMa/IbHBbIM  BMELIATe/IbCTBOM CO  CTOPOHbI rocygapctea. Ponb nocnegHero ceBoautca K
obunLManbHOMY NPU3HAHWUIO BHeCYAeBbHOM cUCTEMbI albTEPHATUBHOTO paspeLleHna NPaBOBbIX CNOPOB U
obecneyeHnto Hagaexalmnx ycnosuii ee GyHKLUMOHUPOBAHUA.

B yacTHoOCTH, NpeAMETOM 3aKOHOAATENbHOM perfameHTauun Bo mHorux wratax CLUA asnsatoTcs
cnepytowme acnekTbl YacTHbiX ADR:

NpU3HaHWe anbTepHATUBHbIX NPOLLeAYP B KaYecTBe NpesnovTUTENbHbBIX U LMPOKO NPUMEHAEMbIX
METOA0B YPEryanpoBaHna NpaBoBbIX KOHGINKTOB;

onpeaeneHne KaTeropuii rpaykaaHCcKMX gen, 4oNyCKaemblX K anbTePHAaTUBHOMY pa3peLleHunto;

YCTAaHOB/IEHNE NepeyvHA KaTeropuin rpaxkgaHCKuMx Aen, He noasexkalmx YyperyinpoBaHuio U
paspeweHunto c nomouwbto ADR;

onpeaeneHne NoHATUA TON UAN MHOW aNbTepPHATUBHOM NpoLeaypbl;



obecneyeHne rapaHTUin KOHOUAEHUMANBHOCTM KaK MPUHUMNA aNbTEPHATMBHOIO paspeLleHus
CNopoB.;

YCTaHOBAEHNE KBaNMOPUKALMOHHDBIX CTaHAAPTOB ANA HENTPaNbHbIX ANUL, OCYLLECTBAAIOLLMX
YPEryanpoBaHue pasHoriacuii U paspeLleHune CnopoB B anbTePHATUBHbIX MPOLLEeAypPax;

obecneyeHne BO3MOXKHOCTU MNPUHYAUTENBHOFO WCMOJIHEHUA  PELIEeHWUI, BbIHECEHHbIX B
COOTBETCTBYIOLWMX NpoLeaypax;

npu3HaHWe cornaweHusa, AOCTUTHYTOrO B XO4e anbTepPHATUBHOINO YperyavnpoBaHUA, UMEIOLUM
ob6A3aTeNnbHyI0 A1 06enX CTOPOH CUAY NPU HANMYMU UX B3AUMHOTO BOSIEU3BABEHMA.

K nybanyHbim mHcTpymeHTam [. LLTenaH oTHOCUT cpeacTBa, MCMoJ/ib3yemble BHYTPU cyaebHol
cuctembl.  [aHHble cpeactBa  nonyumam  HasBaHue  Court-Annexed ADR, wnam  BykBanbHO
"anbTepHaTMBHbIE CPEeACTBA Pa3peLleHna Cropos, NpucoeguHeHHble K cyay". OHM OXBaTbIBAlOT TaKMe
npoueaypbl, Kak AocynebHble COBELWAHMA MO YperyMpoBaHUIO CMOPOB, A0CYAebHbIN apbutpaxk u
pocynebHoe nocpegHWYecTBO, NpeaBapuTesibHAaA  He3aBMCMMaA OLEHKa MaTepuanoB  Aena,
YNPOLLEHHbIN CYA NPUCANKHBIX M TaK Ha3bIBaEMYHO YaCTHYO CyAebHYI0 CUCTEMY UM YACTHBIN TPUBYHan.

Knaccndukauma anbTtepHaTUBHbIX GOPM YpPEryIMpOBaHUA CMOPOB Ha YacTHble U Nyb6AnYHble
No3BONAET:

NMosy4nTb LLEJIOCTHOE NpeacTaB/ieHne 06 anbTepHATMBHOM paspeLleHMM CropoB KaK eauMHOM
3/1eMeHTe NPaBOBOM CUCTEMbI, BK/HOYAOLWEM pPa3/inyHble chepbl NPaBOBOrO PeryiMpoBaHus;

nccnenosatb cneunduKy Kaxkaon ns stux chep B oTAENbHOCTY;

obecneunTb AnddepeHUNPOBAHHYIO PErNaMEeHTaLMIO TeX WM MHbIX MPouesyp C y4eToM MX
YacCTHOro MAM NyBIMYHOrO XapaKTepa;

npegnonaraeT BO3MOMHOCTb AasibHENLWEro AeneHns anbTepHaATUBHbIX GOPM BHYTPU KaXKaoM
rpynnbl no 60see y3KkMM OCHOBaHUAM <53>.

<53> llltenaH M. AnbTepHaTMBHbIE cnocobbl paspelueHns cnopos // KnmHuyeckoe topuanyeckoe
obpa3oBaHue [2n1eKTPOHHbIN pecypc]. Pexxnm poctyna:
http://www.lawclinic.ru/library.phtml?m=1&p=12.

HacTosuwee wccnepoBaHWe MOKasblBaeT, YTO K YMC/AY OCHOBHbIX a/ibTEPHATMBHbLIX ¢Gopm
pa3pelleHna NpaBoOBbIX KOHPAMKTOB B 3apyberKHOM NpaKTUKe, KaK NpaBWAO, OTHOCAT MeperoBopbl,
nocpeaHU4YecTBo (Meaguaumio), TpeTemckuii cya (apbutpaxk).

YKasaHHble Bugbl APC 1 B Poccuitickon depepaumm nosayyatoT Hambosbluee pacnpocTpaHeHue U
Bce 60/bWYI0 HOPMATMBHO-MPABOBYIO PErNaMEHTALMIO U, KaK CneacTsue, NPU3HAHWE CO CTOPOHDI
YYaCTHMKOB rparkAaHCKo-NpaBoBoro obopora.

KpaTKo oxapakTepun3yem yKasaHHble Buabl APC.

MeperoBopsbl, 3aHMMatOWMe BaxkHoe mecTo cpeay APC 1 nocpeacTBom KOTOPbIX paspeluaerca
60/1blUOE KO/IMYECTBO MPaBOBbIX KOHQAMKTOB, NpeacTaBasatoT cobol yperyamposaHue cnopa
HenocpeacTBEHHO CTOpoHamMK 6e3 y4acTua UHbIX Aunu,. C X NOMOLLbIO yAaeTcs, BO-NepPBbIX, BbIACHUTb
No3nUMM CTOPOH M UX aAPryMEHTbl; BO-BTOPbIX, YCTAaHOBUTb NpeAMET pasHOrAacuii; B-TPETbMX,
OOHAPYKUTb CTpEMIIEHME YMEHbLIATh CTeNEeHb PAa3HOrACUIA; B-4eTBEpPTbIX, OTCTaMBaTb COOCTBEHHblE
noaxoApl K paspeLleHunto npobnemol.

CornacHo cnosapto pycckoro fAsbika C.U. OxxeroBa neperosopbl - 3TO
KaKkon-1nbo aenosoi uenbio" <54>,

...0OMeH MHeHuaMU C

<54> Oxeros C.U. Cnosapb pycckoro Asbika. N3a. 8-e, ctepeotmn. M.: CoBeTcKaa aHUMKAONeamMA,
1970. C. 491.

CornacHo To/IKOBOMY CNOBApPHO PYCCKOTO A3bIKa, MeperoBopbl - 06MeH MHEHUSMW A1 BbIACHEHUA
YC/IOBUI KaKOro-HMGYab cornawenuns <55>.

<55> To/KOBbIN cnoBapb pycckoro Asbika. B 4 1. / Coct. B.B. BuHorpagos, .O. BuHokyp, B.A.
NapwH u ap. / Nog pea. A.H. Ywakosa. M.: Pycckue cnosapu, 1994. C. 113,

CornacHo bonbwom npnanvyecCKom CN0Bap0 Meperosopbl onpeaenaloTca Kak "...cnocob
A A



pa3peleHna CcamMbiX Pas3/IMYHbIX BOMPOCOB... MWPHOrO pPa3pelleHMA CMopPOB, OCHOBAHHbIA Ha
HEenocpeACTBEHHOM  KOHTAKTE  AO/KHbIM  06pa3som  YNOJHOMOYEHHbIX /UL, COOTBETCTBYHOLLMX
3aUHTEpPECcOBaHHbIX CybbekToB" <56>.

<56> bosblioi topuaunueckuii cnosaps / Moa pea. A.f. Cyxapesa, B.A. 3opbuHa, B.E. KpyTckux.
M.: UHOPA-M, 1999. VI. C. 481.

K coxaneHuto, HeCMOTPA Ha TO, YTO NEPEeroBopbl ABAAOTCA CaMbIM PACMPOCTPAHEHHbIM COCO6oM
aNbTEPHATMBHOIO paspelleHMa KOMMEPYECKMX CMOopOoB, CamMo MoHATUE TepmuHa '"neperosopbl”
Y4YeHbIMU TPAKTYeTCA HEOAHO3HAYHO.

Mo mHeHuto HO.A. TuxomupoBa, neperoBopbl - 3To "...Haubonee [AENCTBEHHbIN CNocob
NpPeosoNeHNA pPA3HOINACUiN, NPefoTBPALLEHUA M YCTPAHEHUA HOPUAMYECKMX Konamsmin' <57>. A.H.
YyMMKOB nonaraer, 4To NeperoBopbl NPeAcTaBAAoT cob0l B3aMMOAENCTBME COLMANbHbBIX CyObEKTOB
UAn X npeactasuteneir B Gopme MNPAMOro MAW OMNOCPEAOBAHHONO AManora, npegnofaratolLero
COrnacoBaHMe MWHTEPECOB CTOPOH W HaMpaBNEHHOTO HA HEWTPanusauMilo MOTEHUMANBHOTO WM
yperyanposaHue (paspelleHune) peanbHOro KOHGANKTa <58>.

<57> Tuxommpos t0.A. KonnmsmoHHoe npaso: YyebHoe HayyHo-NpaKkTUYeckoe nocobue. M., 2000.
C. 11e6.

<58> Yymunkos A.H. BegeHne neperoBopoB: cTpaTerMa, KOMMyHUKaums, dacunmtayuma, megmaums.
M., 1997. C. 13.

C nosuummn T.B. XyoOMKMHOM, neperoBopbl - 3TO "...NPOLECC MPUHATUA COBMECTHOIO peLleHus
ABYMSA Uan 6osee CTOpoHaMu 0 gasnbHelwem nx nosegeHnmn" <59>.

<59> XygponkuHa T.B. HOpuamyeckaa KOHOAMKTONOIMA: OT MCXOAHbLIX NO3ULMA Teopum f[o
NPaKTUKKN paspeLLeHna 1 npeaynpexaeHns opunaudeckoro KoHdnmkra. CapaHck, 2001. C. 201.
K.H. Ceprees cuutaeT, 4To "...neperoBopbl ONpenenanTca KaK MNpouecc MOoWCKa COrfalleHus
MeXKAY NtoabMM Yepes cornacoBaHme ux nHTepecos"” <60>.

<60> Ceprees K.H. AnbTepHaTuBHble cnocobbl paspeweHua crnopos // TMpodeccnoHanbHble
HaBbIKKU topucTa: ONbIT NpakTUyeckoro obyyeHma. M., 2001. C. 299.

E.B. BbypTtoBasa nonaraet, 4yto neperoBopbl - 3TO "cnocob paspelweHua (yperynnpoBaHus)
KOH}IMKTOB, COBMECTHas [AeATeNbHOCTb CTOPOH MO HaXOMAEHUIO B3aMMOMPUEMIEMOrO pPeLleHUs
npobnembl" <61>.

<61> bypToBas E.B. KoHpaukTonormnsa. M., 2002. C. 115.

M.A. POMaHEHKO OTMeyYaeT, YTo MeperoBopb! - 3To "Mpolecc, NocpeacTBOM KOTOPOro CTOPOHbI,
BOBJIEYEHHblE B MPABOBON KOHQAMKT, 0OCYKAAT ero Agpyr ¢ Apyrom, CcTapascb AOCTUYb
B3aMMONPUEMIEMOTO COrNalleHna" <62>,

<62> PomaHeHKOo M.A. AnbTepHaTuBHble POpPMbl paspeLleHns NpaBoOBbiXx KOHPAMKTOB B chepe
NnpaB YenoBeKa M rpaxkagaHuHa: [uc. ... KaHa,. ropua. HayK. Capatos, 2008. C. 56.

B pasnuuHbiX wMccnefoBaHMAX cneumMdUKM  NPOTEKaHWA Mpouecca NeperoBopoB  Mexay
YYaCTHMKaMM PasHbIX KyAbTyp (Hanpumep, MexAyHapoAHbIX KOMMEPYECKMX NeperoBopoB) Obiau
BbIAB/IEHbI HEKOTOPbIE 0COHBEHHOCTM NOBEAEHNA POCCUNCKUX NPeACTaBUTENEN.

Hanpumep, 1 Hemubl, 1 aMepUKaHLbl OTMEYaloT Cleaytolwme XapaKTepHble YepTbl POCCUMCKUX
NneperoBopLLMKOB, 3aTPYAHAIOLLME B3aMMOMNMOHNUMAHNE MeXAY CTOPOHAMU:

CNnabo OpMEHTUPYIOTCS B LLENAX - XapaKTepHbl 1MB0 oueHb abCcTpakTHoe BUAeHWe npobaemol, 160
ypesmepHasa AeTanmsauma (MHorga U To U Apyroe BMecTe);



He BUAAT a/IbTePHATUB B pelleHMM Npobaem, He CONOCTaBAIT Pa3/IMUHbIE PeLleHus;

NPUHUMAIOT HeACHble, TeOopeTUYECKUEe pelleHnn, Heobs3aTeNbHO OpPMEHTUPOBaHHble Ha
BbIMOJIHEHUE;

CTPEMATCA K CUIOMUHYTHOM BbIroZe, a Npobaembl pelatoT MeaneHHo;

HeA0CTaTOYHO MHULMATUBHbI, CKIOHHbI 36eratb OTBETCTBEHHOCTU;

He AyMaloT 0 NoCcneacTBUAX;

HEe CKNOHHbI TOBOPUTb O KOHMIMKTaX OTKPbLITO;

YKECTKO HacTamBaloT Ha CBOMX NO3ULMAX, TPYAHO MAYT Ha YCTYMKMU.

B cBOtO ouepesb, POCCUIACKME NEPErOBOPLLMKM CYUTAKOT, YTO UX MHOCTPaAHHbIE NAPTHEpPbI:

CK/IOHHbI UX MPUHUXKATb, CYNTATb CBOM 06pa3 mbicien N AeNCTBUN NPEeANOUYTUTENbHbIM;

HE CMOTPAT Ha POCCUAH KaK Ha MapTHEPOB, He [AalT MM AOCTaTOMHO MOJIHOMOYMI W
OTBETCTBEHHOCTU;

OYeHb MEPKaHTU/IbHbI, OPUEHTUPOBAHbI TOJIbKO Ha BbIroay;

He AyMaloT O COLMabHbIX Lenax <63>.

<63> LWTenaH M. AnbTepHaTUBHbIE CNOCObbI paspelleHnn cnopos // KanHuyeckoe topuamyeckoe
obpasoBaHue [3neKTpoHHbIN pecypc). Pexknm aocrtyna:
http://www.lawclinic.ru/library.phtm|?m=18&p=12.

BO3MOKHbI pa3/iMyHble BapuaHTbl BEAEHWNS NeperoBopos:

neperoBopbl, KOTOpble BeAyTCA HEMNoCPeACTBEHHO MeXKAy Y4YaCTHMKaMW, BOBJIEYEHHbIMU B
KOHKpPETHYo npobnemy;

neperoBopbl, KOTOpble BEAYTCA MeXKAy IopUCTaMKn - afBoKaTaMu, NPeacTaBAAOWMMU MHTEPECHI
CTOPOH, YYaCTBYIOLWMX B paspeLleHnn cnopa;

neperoBopbl, KOTOpble BeAyTCA C y4yacTMem MOoCpedHWMKa, YesloBeKa He3anHTepecoBaHHOro,
YMEIOLLErO B3I/IAHYTb Ha CMOPHYIO Npobaemy "co CTOpoHbI";

O6wme BONPOCHI NOATOTOBKN BeAEHUA NEPerosBopos:

co3gaHne KomedopTa M 06CTaHOBKM PACMONIOMKEHHOCTU KAMEHTA K NPOL,ECcCy NeperoBopos;

NMOCTaHOBKA KOHKPETHbIX BOMPOCOB A/A MOAYyYeHUs Heobxoaumon WHdopmaumm (KTo? 4To?
3a4em? Korga? noyemy? u T.4.);

MUCNONb30BaHME OTBETOB, MOJIYYEHHbIX Ha K/KO4YEBble BOMPOCHbI, WU MNPEA/IOKEHME BapMaHTOB
BO3MOXHOTO cor/lalleHus;

NOCTOAHHAA NoAAepKKa KOHTaKTa MeXay CTOPOHaMMU - y4aCTHUKaMM NeperoBopos;

BbIOOp CTUNA BeAeHUs NeperoBopoB (yCTaHOB/EHME COTpyAHMYECcTBa /IMOO KOHKYPEHTHOWM
60pb6bI).

MocpeaHunyecTBo (Meamaumna) <64> - yperyimpoBaHue KOHGAMKTA C MOMOLLbIO HE3aBMCMMOTO,
HeNTpasbHOro nocpeaHuKa, KOTOPbIN COAENCTBYET CTOPOHAM B AOCTUMEHUM COrnalleHus; 3To MeToa,
NpW KOTOPOM CTOPOHbI YNPaBAAIOT U BNaAEIOT Kak CaMUM NPOLLECCOM, Tak M ero pesynbTatom. To ecTb,
npu meamvaumm Hudyero He peluaetcAa 6e3 cornacus ctopoH. Kpome Toro, nocpegHuk He obnapaet
NOJIHOMOUYUAMU AN1A MPUHATUA pPeLleHns.

<64> bonee nogpobHo HyayT paccmoTpeHbl B § 4 1. 1 NnoHATUE M 0COBEHHOCTM Meanaumu.

E.WN. HocbipeBa BblgenseT TpyM OCHOBHbIE YEPTbl, OTPAXKAOLME CYLLHOCTb NOCpeAHNYECTBa.

1. AKTMBHAsA POab B NOCPEAHNYECTBE MPUHALNEKUT CTOPOHAM, KOTOPbIE BEAYT NEPErOBOPbLI U MO
UX pesyabTaTam NPUXOAAT K B3aMMOBbITO4HOMY COT/ALLIEHUIO.

2. NocpegHuK He NPUPaBHMBAETCA K CTOPOHAM, OH 3aHMMAaET 0coboe NoJIoKeHWe, NLWb NOMOras
CTOPOHAM CaMWM BECTM NEepPeroBopbl U JOCTUraTb COrTALIEHUS.

3. MNocpefsHUK He MMeeT MOAHOMOYMIM MPUHYKAATb CTOPOHbI K AOCTUMKEHUIO COTrNaleHus u
BbIHOCUTb CBOE COBCTBEHHOE pelleHMe No cropy <65>.

<65> Hocblipesa E.N. AnbTepHaTuBHoe paspelueHume cnopos B CLUA. M.: OAO "M3gatenbckuii gom
"Topogeuy, 2005. C. 74, 75.



Kpome Toro, npu onpegeneHmm npenmmyLLecTs nocpegH1MYecTsa LenecoobpasHo ero cpaBHeHue ¢
neperoBopamm n apbuTpaxkem (TpeTenckum cyaom) unm cyaebHbim pasbupaTtenibCTBOM.

Takoe cpaBHEHWE MOXHO NMPOBOAUTL MO CEAYIOWMUM KayecTBam: SKOHOMUYHOCTb npoueaypbl (c
TOYKM 3PEHUA BPEMEHM W CTOMMOCTM); y4vacTue TPeTbero Hes3aBMCMMOro /JMLA UM €ero posib B
YPEryANPOBaAHUM CNOPA; POJib CTOPOH B YPEFYANPOBAHUM CNOPA; KOHOMAEHUMANBHOCTb NPOLEeaypbl;
KOHTPO/Ib CTOPOH 3a XOZ40M Npoueaypbl; OTHOLWEHUA MeXAY CTOPOHAMM B XOA4e YPEryA1MpoBaHMA CNopa;
OCHOBHbIE MPUHLMMbI Pa3peLleHNsa CNOPOB; OPMEHTaLMA pa3bupaTenbcTBa Ha nNpoLwioe nan byayuiee;
MaTepuanbHbl pe3yabTaT Npoueaypbl; SMOLMOHANbHbLIA pe3ynbTaT <66>.

<66> Hocbipesa E.N. MeToauyeckme u TeopeTUYeCKMEe OCHOBbI MpenogasaHUA Kypca
"MocpeaHnyectso (meamauma)". B KH.: XpecTomaTusi anbTePHATUBHOINO paspelleHns cnopos: YyebHo-
MeToAnYeckne maTepuanbl U npakTuyeckne pekomeHgaumm / Coct. .B. CesactbaHoB. CM6.: AHO
"Pepakumn KypHana "Tpetenckuia cya”, 2009. C. 390, 391.

B nMTepatype CyLLeCcTBYIOT Pas3/iiHble TOUYKMU 3pPEHUA HA NpUpoay nocpeaHuyectsa. O4HM yyeHble
noa, NocpeaHUYeCcTBOM NMOHUMAIOT TONIbKO (aKTUUECKMe AEeWUCTBUA, HanpaBiaeHHble Ha CBeAEeHWe ABYX
AN HECKOJIbKMX KOHTPareHToB, MOArOTOBKY CAEAKM MeXAy HWMM W NpUM 3TOM He COCToAlME B
U3bABNIEHUN BOIM NOCPeAHMKOM. [lpyrue, npu3HaBasa NOCpPesHUKOM N0, AeNCTBYOWEE Ha OCHOBaHUM
OAHOro U3 AOroBOPOB, BXOAALWMX B FPynmny AOrOBOPOB HA OKasaHMe OPUANYECKMX YCAYT, TEM CaMbiM
NepeHoCcAT aKUEeHT € GaKTUYECKMX Ha opuguyeckme aenctsma. TpeTbM coBmellatoT 06a yKasaHHbIX
nogxoAa W3 MPU3HAKa MNpPegMeTHON AeATeNbHOCTM, KOTopbli 0bbeanHAeT M daKTUYeckoro, W
OpPUANYECKOro NocpeaHUKOB <67>. PacCCMOTPUM HEKOTOPbIE TOYKU 3pEeHUA.

<67> Cm., Hanp.: CapkucaH M.P. MHcTUTYT ToproBoro nocpegHuyecrsa // MypHan poccuitckoro
npasa. 2002. N 3. C. 17 - 19; JlbicakoBckui I. MOHATME M NPU3HAKM NOCPEAHNYECTBA B rpaXKAaHCKOM
npase // Opuct. 2002. N 1. C. 23, 24.

K. Myp paccmaTpuBaeT NOCPeHUYECTBO KaK BMELLIATENbCTBO B MEPeroBopbl Wau KOHOAMKT
TPeTbeN CTOPOHbI C OrPaHUYEHHbIMW MOJIHOMOUYMAMU TMPUHATUA PELUEHUs, KOTopas mnomoraer
KOHQIMKTYIOLLMM CTOPOHAM B AOCTUMEHMM B3aMMHO MPUEMIEMOTO PaspeLLleHns Ux cnopa <68>.

<68> Moore C. The Mediation Process: Practical Strategies for Resolving Conflict. San Francisco,
1996.

M.A. POMaHEHKO cuyMTaeT, 4To TepMMKH "nocpeagHunyectso (Meanaums)” moxKet BbiTb onpeaeneH
KaK npoueaypa, Npu KOTOPOM NocpeaHuK (meamaTtop) NpoBOAMT MEPeroBopbl MeXA4y CTOPOHaMu, a
TaKXe C KaXKAoi U3 CTOPOH B OTAENbHOCTM, TEM CaMbiM MOMOras UM yperyanpoBaTb CBOM pasHornacua
M NPUITU K TAKOMY PeLLEHNIO, KOTOPOE yCTpanBsano bbl 06e CTOpoHbI <69>.

<69> PomaHeHKo M.A. AnbTepHaTvBHble GOPMbl pa3peLleHna NPaBoBbiX KOHGAMKTOB B cdhepe
NnpaB YenoBeKa M rpaxkagaHunHa: [uc. ... KaHa,. opua. HayK. Capatos, 2008. C. 58.

Kak otmeuaetr O.C. KapneHioK, "nocpeaHwyectBo, wuanm meamaums" npeacrasnser cobou
yperyampoBaHue pasHOrnacuii ¢ NomMoLLbIO He3auHTepPecoBaHHOIo NLa, MMEHYEMOTro NMoCpPeaHUKOM,
KOTOpPbIA OKa3blBaeT CTOPOHAM COAENCTBME B BefEeHUM MNeperoBOoPOB M CNOCOBCTBYET AOCTUMEHMIO
cornaweHua mexay Hummn <70>.

<70> KapneHiok O.C. [lpaBoBoe peryimpoBaHMe MOCPeAHNYecTBa MNpu  paspelleHun
BHELUHEe3KOHOMMYECKUX cnopos: [uc. ... KaHa. topua. Hayk. M., 2008. C. 53.

Mo mHeHwuto M. LLTenaHa, meamnauma - 3To NPOLLECC paspeLlleHns Nnpobaem mexay CTOpOHaMM Ha
OCHOBe MEepPEeroBOpoOB C y4aCTMEM HEWUTPAsSIbHOTrO NOCpegHMKa; 3TO MEeToA, MPU KOTOPOM CTOPOHbI
YNpPaBAAOT M BAALEIOT KaK CAMMM NPOLLECCOM, TaK U ero pesynbTaTOM - COrflalleHNneM, HUYEero He
pelaeTtca 6e3 cornacua CTOpoH <71>.
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<71> lTtenaH M. AnbTepHaTMBHbIE cnocobbl paspelueHuns cnopos // KaMHuyeckoe opuauyveckoe
obpasoBaHue [3neKTpOoHHbIN pecypc]. Pexxkmnm Jocrtyna:
http://www.lawclinic.ru/library.phtm|?m=1&p=12.

BaXKHO OTMETUTb, YTO B HAay4YHOW AUTepaType NOHATUA MeaMaLMM U NocpesHUYecTBa ABAAKOTCS
CMHOHMMaMu. [lepBoe m3 HUx 6onee 4acto ynoTpebnseTcA B MHOCTPAHHON WAM MNepeBOAHOM
nuTepaTtype U ABAAETCA PYCCKOM TPaHCKPMNUMEN aHrAWickoro cnosa "mediation"”, a BTOpoe
npeacrasaseT coboi pyccKMii nepeBos 3TOro TepMMHaA U ynoTpebaseTca pyccKOA3bIYHbIMM aBTOPaMM.

Tpetelicknit cyn (apbuTtpaxk) - paspelleHne nPOTMBOPEUYMS C MNOMOLLbIO He3aBMCMMOTrO,
HenTpasbHOro Anua - apbutpa (Mam rpynnbl apbUTPOB), KOTOPLIN YNOAHOMOYEH BbIHECTN 0053aTesIbHOe
ONA CTOPOH peLleHue.

Mo cnpaseannsomy yTeepaeHuo A.C. KomapoBa, CEroaHA HU Y KOFO He BbI3bIBAET COMHEHUI Ta
POJib, KOTOPYIO OO/IKEH UIrPaTb B PAa3BUTOM FparKAaHCKOM 0OOLLeCTBe TPETEMCKUIA CyA, BbINOJHAOWMIA
BaXKHYIO 334a4y obecneyeHns rMOKOCTU U AMHAMMYHOCTM PEryiMpoBaHuUsA, YTo co3aaeT Npesnochiiku
Ana  ctabunbHOCTM WM NPeaCcKasyeMoCcT B Pa3BUTUM  IKOHOMMYECKOro 060poTa, oOTpaxas ero
ONHAMUYHbBIN XapakTep <72>.

<72> Komapos A.C. Ponb TpeTenCKoro cyaa B pPa3BUTUM TParKOAAHCKOro npaBa Poccuiickoi
depepaunn NPUMEHUTENBHO K NPeAnpPUHUMATENIbCKON AeATeNbHOCTU. B KH.: pakgaHcKoe npaso
cospemeHHom Poccun / Coct. O.M. Kosbipb 1 A.J1. Makosckuia. M.: CraTyT, 2008. C. 80.

N pencTBuTeNIbHO, KaK MOKa3bIBAET OMbIT FOCYAapCcTB C Pa3BUTOM SKOHOMUKOMN, B NOAABAAIOLLEM
60/IbLUMHCTBE C/ly4aeB NpeanpuHMMaTenn CTPEMATCA pa3pellaTb BO3HMKAIOLWME MeX Ay HUMUK CNopbl He
B rOCYapCTBEHHbIX, @ B TPETENCKMX Cyaax.

MonynAapHOCTb TPeTelcKoro pasbupaTesibCTBa B OTAE/bHO B3ATOW CTpaHe CBUMAETE/NIbCTBYET O
BbICOKOM MPaBOBOM Ky/nbType NI0AEN, MPOXKMBAIOWMX B HEW. ECnKM e HauMoHanbHble TpeTenckue cyabl
No/sib3yloTcA ewe U 0bLEeMUPOBOIM M3BECTHOCTbIO, TO MOMHO FOBOPUTb O CO3A4aHUM 6aaronpuATHbIX
$aKTOB, CNOCOBCTBYIOWMX NPUAAHUIO HAUMOHA/IbHOMY MPaBOCO3HAHMIO YHUBEPCA/IbHOrO XapaKTepa.
B3rnagbl Ha cnpaBen/IMBOCTb, A0BPOCOBECTHOCTb YYaCTHMKOB KOMMEpPYECKOro obopoTa, pasymHOCTb
npodeccrmoHanbHOro coobuiecTsa NloAen - TPeTEeWCKMX cydeil CTaHOBATCA O6WMMKM CTaHAapTaMmu
paspelleHnss KOMMEPYECKMX CNOPOB BO BCeEM Mupe <73>.

<73> AHypos B.H. TpeTeinckoe cornaweHune: MoHorpadua. M.: NMpocnekr, 2009. C. 3.

TeopeTnyeckmit acnekT nccnegosaHmsa APC NokasbiBaeT, YTO TPETENCKUI Cya, paccmaTpuBaeTca B
Tpex 3HayeHuAx. Bo-nepBbiX, AaHHbIM TEPMUHOM 0603HaYaeTcA Cnocob 3alMTbl rparKaaHCKMX Mpas,
npegnaraemblii B KayecTse anbTepHaTUBHOIO TeM cnocob6am, KOTopble NoApPasyMeBaloT HE0H6X0AMMOCTb
obpalleHna 3a cyaebHoM 3aWMTON K rocyaapcTBEHHbIM OPUCANKLUMOHHBIM OpraHam. Bo-BTopbix, 3TO
NoHATME noApasymeBaeT KOHKPETHbI COCTaB TPETEWCKOro cyda, KOTOpbiM paccMmaTpuBaeTcs
nepefaHHbI Ha ero paspelleHve cnop. B-TpeTbux, nop TPETeMcKMM CyAOoM MNOHWMAETCA OpraH,
OpraHu3yloLLMI TpeTelcKoe pa3bupaTeibcTBO NPABOBOrO CNopa.

lfoBOpsA O posu TpeTelckoro cygza B cucteme APC, Henb3s He OTMETUTb Te MPeuMyLLecTsa,
61arofapa KOTOPbIM TPETENCKMI Cy4 ABNAETCA O4HUM U3 NONyAapHbIX cnocobos APC.

KakoBbl ke 3TV NpenmyLLecTsa’?

Bo-nepBbIx, y4acTMe B KauyecTBe TPETENCKMX CYAel BbICOKOKBAIMOULMPOBAHHbIX CNELMaanCTos,
NMOCKO/MbKY (GAKTUYECKM pPas3BUTME TPETEWCKUMX CyLOB MPOMCXOAMNO 4yepe3 BOBJeYeHMEe B MpoLecc
paspeLueHns CNOPOB CNeLMaancTosB.

Bo-BTOpPbIX, BO3MOKHOCTb BJAUAHUA Ha COCTaB TPETEMCKUX Cyaeit.

B-TpeTbUX, BO3MOKHOCTb ONpeaeneH1sa Npoueaypbl pacCMOTPEHMA cnopa (CTopoHam paspelueHo
onpeaensaTb NOPAAOK OCYLLECTBNEHMA Pa3bupaTenbcTsa TPETENCKUM CyA0M):

NPy BbIHECEHUWN pelleHUA TPeTeMCKUA cya PYKOBOACTBYETCA Mpe)KAae BCEro BO/ei CTOPOH,
Bblpa*KEHHOM B AOrOBOPE;

6ofiee HU3KME, Yem B TOCYAAPCTBEHHbIX CyAaX, pacxodbl Ha TpeTeiickoe pa3bupaTenbCcTBO
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6narogapa 60nee KOPOTKOMY LIMKNY TPeTecKoro pa3bnpatenscrsa;

bonee ObICTPbIK WM MeHee GOPMANM30BAHHbLIM MO CPaBHEHUID C TrOCYAAPCTBEHHbIM
CYLONPON3BOACTBOM MOPALOK pa3peLleHns Cnopos;

KamepasibHOCTb PacCMOTPEHMA Cnopa, KoTopasa Adocturaerca bnarogapa TomMy, YTO TpeTeucKkui
NPoLEeCcC OCyLLECTBAAETCA 3aKPbITO, B OTCYTCTBME NMOCTOPOHHUX NINLL.

Kpome TOro, K npemmyuiecteam TpeTenckon ¢opmbl pasdbupaTenbCcTBa CNOPOB OTHOCATCS
cnepytowme:

M3MEHEHME BEKTOpa MPOTMBOCTOAHUA MeXKAy CTOPOHaMM Ha npeofosieHMe KOHGAMKTA C
COXpPaHeHWeM OTHOLIEHWUIN COTPYAHNYECTBa;

KOHPUOEHLMANbHOCTE W BO3MOMHOCTb  COXpaHeHWA MHPopmaumu, npuMbIKalowen K
KOMMEpPYECKOW TaliHe;

SKOHOMMA  CpPeacTB, pPacxogyemblXx ANs  npusaevyeHus  NpodeccroHanbHbIX  cyaebHbix
npeacTasuTenem;

BO3MOHOCTb MPUCNOCOOUTL MopAJOK pasbupaTenbctBa nog cneumduky cnopa, B TOM 4yucne
nocpeacTBOM M3MEHEHMA PErNaMEHTa;

npusnedeHMe Ansa pasbupatenbctBa No Aeny CNeuManncTtoB B CMEXHbIX 061acTAX 3HaHMA
(boHAoOBOrO, CTPAaxoBOro pPblHKA, WHBECTULMOHHOIMO CEKTOPA 3SKOHOMWKM, UHTENNEKTYyaNbHOM
COBCTBEHHOCTH);

dbopMmmnpoBaHME MPAKTUKM paspeLleHns rpaxgaHCKMX CrnopoB, npeAacTasasiolwel 6onbwon
Nno3HaBaTeNbHbIA MHTEpPEC.

TpeTelickne cyabl He TONbKO CO34at0T YCN0BUSA, HO U 0becneymBatoT 4ONOAHUTE IbHbIE NPABOBbIE
rapaHTUM 3aWMTbl HAPYLEHHbIX NpaB <74>.

<74> PyykuHa .®., PyykuH O.10. 3awmTta npas cybbeKkToB NpeanpuHMMATENbCKOM AEATENBHOCTHM B
pamkax HecyaebHoW rpaxaaHcKkomn opucankumm // ApbutpaxHbiid 1 rpaxaaHckuii npouecc. 2003. N 3.
C.32-34.

B HacToswee BpemA NpUMeEHEHME TPETEMCKOro cyha Kak opraHa Mo paspeLlleHuto Cnopos
No3BONAET WX YYaCTHMKAM MeHee ¢GOPManM30BaHHO B OT/IMYME OT TOCYAAPCTBEHHbLIX CyAO0B
YPEeryanpoBaTb BO3HUKLINE KOHOAMKTbI U PA3HOMacuA, a TakKe BAUATb HA COAEpPKaHUe MO3UTUBHOIO
npaBa, OPUEHTUPYS 3aKOHOAATENA Ha peasbHble NOTPEOHOCTU peryanpoBaHMA NpeanpUHUMaTENbCKNUX
OTHOLLEHWUN.

Mo MHEHWIO pAAA YY4eHbIX, OCHOBHOE Ha3HayeHMe TPETENCKOro CyZa 3aK/1o4aeTca He B CTPOroM U
HEYKOCHUTE/IbHOM C/leloBaHUWN ByKBe 3aKOHa, a B MMPHOM U A06pPOBO/ILHOM NpPeKpalleHUn BpaxKabl,
KOH}/IMKTA, cnopa, B WM3bICKAaHUWU NyTelh WX yperyanpoBaHMA No obolAHOMY COrnacuilo CTOPOH, B
COXpPaHEHUN ayxa COTPYAHMYECTBa, 4YTO CO34aeT MPeAnocbiIKM MNPOAOMKEHUS B3aMMOBbLIFOAHbIX
OTHOLLEeHU. Kpome Toro, TPeTEWCKU cyd  BbINOAHAET (QYHKUMIO O0ObEeKTUMBHOro apbuTpa,
OLLeHMBalOLLEro NpeAcTaB/eHHbIe CTOPOHAMM J0Ka3aTeIbCTBa U BbIHOCALLLErO pelleHne <75>.

<75> banawos A.H., 3aiiues A.U., 3aliueBa H0.A. TpeTelckoe cyaonpon3BoAcTBO B Poccuinckom
degepaunn. M.: OctmumHdpopm, 2008. C. 7.

CnpaseaivBo cyxxaeHue [.A. dypcoBa 0 TOM, YTO A1 MOHUMAHMA CYLLLHOCTU TPETENCKUX CYA0B U
TpeTeicKkoro pasbupatenbcTBa HeobxogMmo, Mpexae Bcero, M36aBUTbCA OT KPAMHUX CYKOEHWUN,
KOTOpble OTB/IEKAIOT, HE MPMBHOCA NO3UTUBA B PACKPbITUE Npobiem <76>.

<76> ®dypcos A.A. TpeTelickne cyabl: npegenbl NerMTMMHOCTU UX pelleHuid. M.: Cratyt, 2009. C.
17.

Bce nepeyncneHHble MNO3UTMBHbIE MOMEHTbI, CBA3aHHble C BOCTPebOBaHHOM COBPEMEHHbIM
X03AACTBOBAHMEM [EATE/IbHOCTbIO TPETEMCKMX CYA0B, OMPayaloTcA HEeCcoBepLIeHCTBOM MpPaBoBOM
pernameHTauMm OTHOLLIEHUI, BO3HUKAIOWMX NO MOBOAY PaCcCMOTPEHUA N paspelleHna SKOHOMMYECKUX
cnopoBs. HepoctaTkM 3akoHogaTesnbHoM 6asbl, HegocTaTtouHad 3PPEKTUBHOCTb AeATENbHOCTM
TPETENCKUX CYA0B, CBA3aHHAA B TOM YMC/E U C HECBOEBPEMEHHOCTbIO MOAEPHM3ALMN COOTBETCTBYIOLLLNX
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"lopnMamMYecKkmMx TEXHONOMMN", HenocpeacTBEHHO CBA3aHbl C OTCYTCTBMEM YETKO CHOPMYIMPOBAHHOM
OOKTPUHDbI, YTO HE MOMKET He BAMATb HEraTMBHO HA MPABOTBOPYECKYID U MNPABOMNPUMEHUTE/bHYIO
[eATeNIbHOCTb.

Kak cnpaBegnmeo nonaraet A.O. MHWaKoBa, 4Ype3BblMalHO BaXKHOE 3HayeHue Ana Pa3BUTUSA
TpeTenckoro pasbupatenpcTBa, BHEAPEHMA CUCTEMbI  ANIbTEPHATUBHbLIX METOA0B  pa3pelleHus
rpa*kAaHCKO-NPaBOBbLIX CMNOPOB MMEET CKOHCTPYMPOBaHHAasA Ha OCHOBE HOBEWLWWUX [AOCTUMKEHWUI
IOPUAMYECKON  HAyKM  MOAeNb  B3aUMOAEWNCTBMA  FOCYAAPCTBEHHbLIX W TPETEMCKUX  Cyaos,
cbanaHCcMpoBaHHOE peryanpoBaHMe MOABEAOMCTBEHHOCTM [AeN M YeTKoe onpegeneHne coepobl
KOMNETEHLU MU TPETENCKUX CYA0B <77>.

<77> AnekceeB M.A., NHwakoBa A.O., HukonwokmH C.B. TpaHchopmauma perfameHTaumnm
OeATENbHOCTU U KOMNETEHLUN MEXAYHAPOAHOrO KOMMEPYECKOro apbuTpaka (3KOHOMMUKO-NPaBoOBbIe
NoTpebHOCTM coBpeMeHHOro xo3aicTeoBaHuA) / Mog ped. SOKT. opua. HayK, npod. A.O. MHwWwakoso#,
KaHA. topua. Hayk, gou. C.B. HukontokmHa. M.: KOpantuHdpopm, 2012. C. 4.

§ 2. icTopmryeckuii acnekT pasBUTUA anbTePHATUBHBIX CNOCO60B
yperynmpoBaHus cnopos B Poccuun

MNpuMmeHeHWe aNbTepPHATUBHbIX CNOCOHOB paspeLleHMa NPaBOBbIX CMNOPOB KaK B Poccuu, Tak U 3a
pybexom MmeeT A0CTaTOUYHO A/INTENbHYI0 UCTOPMIO. Kak nonaratoT yyeHble, obliecTBeHHOe npaBocyaune
(TpeTelickoe  cyZOMpPOM3BOACTBO, CyA  MOCPEAHWMKOB, OOrOBOpPHOE  paspelleHue  Cropos)
npeaLwecTBoBasio rocygapcTBEHHOMY CyAonpou3BoAcTBy <78>. MpM 3TOM OCHOBHOW LE/blo, KOTopas
[0CTMUranacb B Xo4e Takoro apbutpmpoBaHma, 661710 UMEHHO NPUMMWPEHNE CTOPOH, @ BTOPOCTEMNEHHOMN -
BOCCTAHOBNAEHME CNpaBegamBoCcTM <79>. Bmecte ¢ Tem B3aMMOOTHOLWEHMA CTOPOH MO noBoAy
paspelweHna CNopoB CTPOUIUCL Ha OCHOBAaHWMWM  [A0OrOBOPaA, 3aKAOY4AaeMOoro CaMumK  Ke
3aUHTEpPEecoBaHHbIMKU Anuamu. ObpaleHne K TPeTEMCKMM cyabAM, MOCOOHMKAM OCHOBbLIBA/IOCH Ha
HAapPOAHbIX NPeACcTaBAEHMAX O TOM, YTO NOAOOHOro pPoaa paspeLleHne CNopoB B HanbobLUel CTENEHU
OoTBeYaeT NpeAcTaBJeHMAM O CNpaBea/IMBOCTY.

<78> BuubiH A.WN. TpeTeNcKkuii cys No pycckomy npasy: MCTOPUKO-A0rMaTUYECKOE PACcCyKAEeHMe.
M., 1856. C. 3.

<79> [asblaeHko A./1. ApbuTpaxk U npuMmmpeHue: e CTOPOHbI oAHOW mepanu // TpeTelickuii
cya. 2004. N 1(31). C. 84.

[oroBopHble ¢opmbl paspeleHns CrnopoB MMENM MeCTO elle B 3MoXy rocnoAcTBa 06blYHOro
npaea. TaK, Ha paHHemM 3Tane pPasBUTMA PUMCKOTO MpaBa B cyAebHbIX npoueccax 3adactyto "...Bce
NPUCAXKHbIE BbICTYNAAM MO OTHOLIEHWIO K CTOPOHAM WCKAOYMTENbHO KaK 4acTHble auua (judex
privatum), a He B KauyecTBe npeAacTaBuTenelt BnactK, 06/1a[alOWMX CUAON FOCYAAPCTBEHHOMO
npuHyXaeHna" <80>. Mpu 3TOM YacTHbIM CyAbsA OLEHMBAA AO0Ka3aTeNbCTBa M BbIHOCUN KOHKpeTHoe

peweHue (iudicium) B HameyeHHo cyaebHbIM MarnctpaTom coepe <81>.

<80> Canorybosa E.B. Pumckmit rpaxaaHckuii npouecc / Moa pea. M.K. TpeywHukosa. M., 1997.
C. 41.

<81> ®paHu03m K. MHCTUTYLMOHHBIN Kypc pumcKoro npasa / OTs. pea. J1./1. KodaHos. M., 2004.
C.77.

OgHO M3 nepBbiX YNOMMHAHMA O CyLLEeCTBOBaHMWU AOrOBOPHOM GOpMbl paspelleHus CcropoB
BCTpeyaeTtca B 1362 r. B rpamoTax BeAMKOro KHA3Aa Omntpua JoHCKoro.

Bo BpemeHa MBaHa lpo3HoOro, HaunHaa ¢ 1552 r., B 06WMHAX CTaAM 3aMeLaTbCa AO0JIKHOCTU
KOPMNEHLLMKOB-HAMECTHUKOB U BoJOCTeNEel BbIGOPHbIMKU, TaK HasblBaeMbIMU U306 NEHHbBIMU
CyAbAMM, KOTOPbIE BbICTYMNa/IN B KAYECTBE KPeCTbAHCKMX cyaen <82>.

<82> ipoxkxuH B. Cya uapsa MeaHa posHoro // Poccuiickas octnuma. 1996. N 6. C. 59.



Mpu npuHaTUM CobopHoro ynoxeHusa 1649 r. 6blaM 3adMKCUPOBaHbI HOPMbI, A03BOAAOLIME
TAXYLWMMCA MMLam 06pallaTbca K TPeTelcKkomy cyaly 3a paspelueHunem crnopa. B CobopHOM ynoKeHUn
6blna Bcero oaHa ctatba (5-a ctatba "O TpeTerickom cyae" 15-i rnasbl "O BeplueHHbIX aenax"),
MocBALEHHaa [A0roBopHOMY cygonpou3soacTey. OAHAKO 3Ta eAMHCTBeHHaa cTaTbA CobopHoro
YNOXKEeHMA Aana TONYOK K AanbHeNLWeMy Pa3BUTUIO AaHHOFO MHCTUTYyTa B Poccuun. Bbinm ycTaHOBAEHDI
TpeboBaHMA K Popme TPETEMCKOro corialleHusa, KOTopoe AO0/IKHO 6bllo coBepllaTbCA MUCbMEHHO
(MmeHHO C 3TOro BpemeHu cTan ynotpebnatbca TepmuH "dpopmanbHasa 3anuch") U yaoCcToBeEpATbCA
PYKOMPUKAAACTBOM UL, 3aKNH04ALOLWMX JOMOBOP.

YpoctoBepannce ¢opmasbHble TPeTEMCKME 3anuMcyM NAOWAAHBIMA  MOABbAYMMMU; YUCNO XKe
PYKOMPUKNAAYMKOB, CBUAETENbCTBYIOWMX "dopManbHyto 3anunce”, onpeaensnoch LEeHoM Ucka <83>.

<83> Tuxomumpos M.H., EnudaHos .M. CobopHoe ynoxeHune 1649 r. M., 1961.

Yto 6bl1I0 0COBEHHO Ba*KHbIM ANA YKPEnneHus TpeTelcKkoro pasbupaTenbcTBa: pelleHue
TpeTencKkoro cyga MNpUPaBHUBANOCh K PELIEHWUIO TOCYAAPCTBEHHONO CyAa, MOCKOJ/IbKY MO0 6biTb
NPUHYAUTENbHO MCMO/IHEHO NPU NMOMOLLM FOCYAAPCTBEHHbIX MHCTUTYTOB. KaK yKasbiBan A.UN. BuublH,
CobopHoe ynoxKeHue "...B03BEN0 TPETENCKUIM NPUrOBOP Ha CTeneHb CyAebHOro peweHuns: He no Nobsu
TAMYLMXCA U HE MO MUNOCTU HEYCTOMKM OH CTasl NONb30BaTbCA CUOM, a NOYYUN ee AnA cebs oT BNacTu
3aKoHoZaTeIbHON" <84>.

<84> BuubiH A.W. TpeTeicKkuii cys No pycckomy npasy: MCTOPUKO-A0rMaTUYECKOE PACcCyKAeHMe.
M., 1856. C. 26.

C momeHTa npuHaTua CobopHOro ynoxeHua 1649 r. TpeTeMckmMin cyg ctan npuobpeTtatb YyepThbl
"Knaccuyeckoro", a MMEHHO pelleHne TPETEeMCKOro cyaa MpPM3HaBaJioCb OKOHYaTe/ibHbIM U
nogsexalmm Hemea/leHHOMY WCMONHEHMIO, 3anpeLLanca nepecmoTp pelleHns TPeTemckoro cyga B
anenNAUMOHHOM nopAgKe. HecmoTpsa Ha TO YTO M3 3TOro NpaBwu/ia M AOMNYCKaAUCb WUCKOYEHUSA, B
OCHOBHOM MO BOJE BEPXOBHOW BAACTU, OOWMM MpaBuAOM "...0CTaBaslacb HemnepemeHsemMocTb
TpeTencKoro NPUroBopa, BCErga OKOHYaTeIbHAA CUJ1a PeLleHuA TpeTenckoro cyaa” <85>.

<85> BuubiH A.WN. TpeTelcKuii cya No pycckomy npasy: MCTOpMKO-A0rMaTUYECKOE pacCyKaeHue.
M., 1856. C. 49.

[eaTenbHOCTb TPETENCKOIO CyAa PacnpoCTPaHANAch Ha CneaytolLme KaTeropun aen:

1) "no OTHOLWEHUIO K MecTHOCTU" - TpeTeMcKMi Ccyh, yKasamMu BEpPXOBHOW BAactu 6bin
pacnpocTpaHeH Ha pgena 6Gawkupckoro u "gpyrmx ydumckux" WMHOBEPHbIX HapoAoB; Ha Aena
MasiopoccusH, AN KOTOpbIX, Brnpoyem, Ta ¢opma pa3bupatenbcTea cnopoB Oblia OCTaB/ieHa Ha
OCHOBaHMU UX 0bblyaeB; Ha Aena B 3emnsax Bolicka [oHckoro (1804); Ha gena Horanues u "apyrux
marometaH", Kouytolmx B KaBkasckon obnactum (1827);

2) "no poay aen" - TpeTelCKU cyn, pacnpocTpaHeH Ha Aefla TaMOKEHHble, KaK 3TO BUAHO U3
TamoxeHHoro yctaBa [leTtpa I, HAa KOHKypCHble NPOM3BOACTBA C BEPUTENAMW WU  OOKHUKAMMU
KOHKYpCHOM Maccbl (1800); Ha Aena NUTENHbIX OTKYMLWMKOB CO CAYKUTENAMMU B OTHOLIEHMU CMIOPOB MO
oTKynam (1802); Ha aena cTpaxoBbix obuwiecTs M KomnaHuii (1827, 1835, 1838) u, 6onee Toro, Bcex
BOOGLLLE KOMNaHWUI Ha akumax (1836), a TakxKe Ha cnopbl No npusunervam (1833);

3) "no OTHOWEHWIO K CcocCnoBuMAM" - TPETeMCKU cyph, PacnpoCTpPaHeH Ha fgena KpecTbsaH
ABOPLOBOro BEAOMCTBA, /UL, TOPHOrO BEAOMCTBA M APYrUX COCNOBUIN <86>.

<86> TpeTenckuii cya no mbicau [epskasuHa // MypHan Munuctepcrtea toctmummn, 1862. T. 13. 4.
2.C. 177, 178.

Takum o06pasom, TpeTenckoe pa3bupaTensCcTBO YXKe Ha TOT MNepuos, NPUMEHANOCb NpwU
pa3peleHnn cnopoB B chepe MNpaB Yesl0BEKA, @ MMEHHO MNPaB KOPEHHbIX HAPOAOB WM HEKOTOPbIX
COC/I0BUM, XOTA KOHKPETHO B HOPMATMBHbIX LLOKYMEHTax 06 3TOM He yKa3blBaOChb.

B anoxy MNeTtpa | 6611 cocTaBneH perfiameHT, Uaun yctas, [NaBHOro marmMcrparta, OCHOBHOM Liefibto



KOTOPOro 6bI10 YKPenuTb KyneyectBo. B uncne mep, HanpaBAeHHbIX Ha pelleHue 3Ton uenu, bbino
COEeNaHo npeanucaHue Kynuam COYMHATb CTaTyTbl M BBOAMTbL Kymeyeckui cypg, <87>, KOTopbii no
MeXaHM3My ero 06pa3oBaHMUA U NPUHATUA PELLEHUIA NOXOAMA HA TPETENCKUIA cyA,.

<87> YaunHues B.A. M36paHHble Tpyabl NO TOProBOMY M rparkaaHckomy npasy. M., 2003. C. 49.

B 1727 r. 6bin NpuMHAT TaMOXKEHHbIA YCTaB, NPeAyCMaTpPMBAOWMA BO3MOMKHOCTb CO3A4aHuA
"Y3aKOHEHHbIX" TpeTeMCcKUX cyaoB, T.e. KYMeyecKoOMy COC/IOBWMIO 3aKOHOAATe/ibHO npeanucbiBanoch
pa3peLlaTb TOProBble CNOpPbl YePe3 TAMOXKEHHbIE CyAbl.

Mexay Tem TaMOMKeHHbI YyCTaB npeaycMaTpuMBan CAyyau, Korga Aeno He nojgjerkano
PacCMOTPEHMUIO B TaMOXKEHHOM cyAe U A0IKHO 6bl10 HanpaBAsTbCA Ha pa3bupaTenbCcTBO B TPETEUCKUIM

cya;

1) ecnn OTBETYMK HA MUCbMO MCTLA "...CKa)KeT CMop O TOM, YTO MO OHOMY BbINJaYeHo, UMeeT
pacnuckn uau gpyrue nucbma’;

2) ecnun "...0TBETYMK UCTLOBO NUCbMO, MO KOTOPOMY ULLET, XKMBUT U Ha3bIBAeT HENpaBbim";

3) ecnmn oTBeTUMK "...BYAET CCbINATLCA Ha CBOM 3aMWUCHbIE KHUIM U Ha CYETa, YTO OH HE [AO/IKEH, U
XOTSl JOMKEH, [la HE CTONbKO, CKONbKO MCTel, TpebyeT", 1, Takum obpasom, "npomsonayT mexay HUMK

cnopbl" <88>.

<88> pebeHuoB A.M. Pa3BuTHE XO3ANCTBEHHOW topucamKkumm B Poccnn. M., 2002. C. 17.

Ba*KHO OTMETUTb, YTO B NpoLeaype TPETENCKOro pa3bupatenbcTBa BblAENAINCL TAK HA3blBaeMble
COBECTHble cyAabl, co3gaHHble B 1775 r. B nepuos nposeneHua EkaTepuHon Il agmMHUCTPATMBHO-
cynebHon pedopmbl.

Kak u3BecTHo, EkaTepuHa |l Haxogunacb nog BAUAHMEM MPOU3BEAEHMI KaK (PaHLYy3CKUX
(Bonbtep, Anapo, OAanambep, Pycco), Tak u pycckux (C.E. [lecHUUKMIA) npocBeTUTenen, naen KoTopbix
CTasIn oCcHoBOWM AnA GOPMMPOBAHMA COBECTHOrO cyaa, Mb60 3TOT MHCTUTYT BKAKOYAET HOPMbI, KOTOPbIE
rapaHTUpPYIOT eCTEeCTBEHHbIE NMpaBa YenoBeka <89>.

<89> KameHckuin A.B. "Mog ceHunto EkaTepuHebl...". Bropaa nonosuHa XVIII 8. CN6., 1992. C. 301.

B cooTteeTcTBUM C YupexgeHnaAMM ANA ynpasaeHUA ry6epHm71 coBeCTHble CyAabl CcO34aBa/inUCb B
uenAax pacCMoTpeHUA TaKUX YFrONIOBHbIX A€/, KOTOpble B CUY CMAr4YakoLWmnx obcToaTenbcTB Tpe6OBaJ'IVI
CHUCXOXAEHNA K NPECTYNHUKY, a B AeNaX rpaxXAaHCKMUX OO01KHbI 6b1n nrpaTb posib TpETeVICKMX cyaos
<90>. OgHaKo coBecCTHble Cyabl HE NONYYUIN WUNPOKOTO pPacnpoCTpaHeHUnA, MOCKOJIbKY CTOJIKHY/IUCb C
conpotnBneHnem N HEKOMNETEHTHOCTbIO Ha MeCTaX.

<90> 3aKkoHoaaTenbcTBo EkatepuHbl Il: B 2 1. M., 2000. T. 1. C. 487 (aBTOp KOMMeHTapua - C.M.
KasaHues).

Pycckuit nctopuk B.O. KnroueBckuii onncan cny4daii, Korga yOMMCKMIA COBECTHbIM cyabAa 3a 12 net
paboTbl He paccmoTpen M 12 aen, NOCKONbKY "..ero KamepguHep Mo npocbbam BMHOBHbLIX W3
TAXKYLMXCA CTOPOH OBbIKHOBEHHO rOHAN BCeX Yenobutumkos" <91>,

<91> Kntouesckuin B.O. CounHenusn B 9 1. T. 5: Kypc pycckoi nctopuu / Mog obul. pea. B.J1. AHnHa.
M., 1989. C. 113.

Kak nonaraet O.H0. CKBOpUOB, OMNWCaHHbLI CAyYyaid oOTpaxkaeT obuwyl TeHZEHLUMIo
"HenpuKMBaemocTn" HerocygapcTBeHHbIX GopM NPaBOCYAMA B POCCUMCKOM 0bLLecTBe, YeHbl KOTOPOTO
B LeNOM bOblM COPUEHTMPOBaHbI Ha CTpemsieHMe 06paTMTbCA 3a 3alLMTON, CKOpee, K CU/bHOM
rocyAapCTBeHHOM BAaCTU B INLLE FOCYAAapPCTBEHHOrOo cyaa <92>.

<92> CkBopuos O.H0. TpeTelickoe pas3bupatenibcTBO NpeanpuHMMATENbCKUX CnopoB B Poccuu:
npobnembl, TeHAEHUMHK, NepcnekTuebl. M.: Bontepc Knysep, 2005. C. 16.



B 1801 r. (no apyrum ceeaeHmam - B 1803 r. <93>) U3BECTHbI PYCCKUIM NOST U MUHUCTP toCTULLUN
[.P. [lepaBWH Ha OCHOBaHUM NOpy4YeHUA nmnepatopa AnekcaHapa | coctasua n NnpeacTaBua Ha A0KAa[,
nmnepaTopy YcTas TPETENCKOro COBECTHOro cyaa <94>.

<93> Cm.: TpeTelckuit cya no mbican AepkasuHa // MypHan MuHuctepcrsa toctuumm. 1862. T.
13. 4. 2. C. 179; OxkaHwwues I'.A. OcHoBbl cyaebHol pepopmbl: Cb. ctatein. M., 2004. C. 218.

<94> [lepskasuH [.P. YcTaB TpeTeMCKOro COBECTHOro cyaa, coctasneHHbid 8 1801 r. B/m, 6/r
(3k3emnnsap  xpaHutca B 6ubavoTeke  topuamdeckoro  ¢dakynbteta  CaHkT-MeTepbyprckoro
rocyaapcTBeHHOro yHuBepcutera).

BnonHe BO3MOXKHO, Kak oTmeyaeT O.H0. CKBOpLOB, YTO MaeA 06 yCTaHOBAEHMN 3aKOHOA4ATE/bHbIX
OCHOB TpEeTeWcKoro pasbupartenbcrTBa cTasa CneacTBMem gpyroro 'BcenoggaHHelwero" pnoknaga
CeHaTta vMmnepaTopy: O pas3bupartenbCTBe TPETEMCKMM CYyAOM Cropa Mexay MHAMMLAMK, nepcamu,
byxapuamu, XWUBMHAMM W WHbIMM 3arpaHMYHbIMKM a3vMaTaMu, npebbiBalOWMMKM B AcCTpaxaHu.
3aTpyaHeHMA A3bIKOBOTO XapaKTepa nobyamnm AcTpaxaHCKWIA ropoACcKoM marucTpaT XxoAaTaicTBoBaTtb
nepes BePXOBHOW BNACTblO O PaspeLEeHUN PACCMOTPEHMSA CMOPOB MEXKAY YKasaHHbIMW AULAMK B
TpeTeMcKMx cyaax. MmnepaTop yTBepaun npeactaBneHHbln CeHaTomM [AOKNad; COOTBETCTBYHOWMIA
nopsaaoK 6bi1 ycTaHoBNAEH B AcTpaxaHW, a 3aTemM pPacnpoCTPaHEH M Ha a3MaToB, MPOXUBAKOLWNX B
MockBe n CaHKT-lMeTepbypre <95>.

<95> BuubiH A.U. TpeTelcKkuii cya no pycckomy npasy: MCTOpMKO-A0rMaTUYECKOe pacCyKaeHue.
M., 1856. C. 9, 10, 75.

B noknage 1801 r. .P. lepXaBMH oTMeYa, YTo "...onA npecevyeHmsa TAXK6 B CAMOM MX Hayane oH
He HaxoAuT CPeACcTBa NYYLLEro U AeNcTBUTeIbHeNLWEero, Kak 06paTUTbCA K ApeBHEMY TpeTEeMCKOMY cyay,
npegHayepTaHHOMY B Y/IO)KEHUU, U K COBECTHOMY, YCTAHOB/IEHHOMY B YupexaeHun o6 ynpasaeHun
ry6epHuit...".

Mexay Tem elle B NO3anpoOLU/IOM CTONETUMN BbICKa3blBa/IMCb CEpPbe3Hble HeAOCTaTKM MO NOBOAY
cTaTyca TPETENCKMX CYA0B, Cpeam KOTOPbIX UMEeNNChb 406pOBO/IbHbIE M Y3aKOHEHHbIE:

B 0bLLecTBe HET JOBEPUS U PACMONONKEHUA K TPETEMNCKUM CyAam;

TPETENCKUIA Cyh, MMEET Ype3mMepHyto cBOOOAy MPU HaAMuMKM MOCAeayloWero NPUHYXKAEHUS, B
KOTOPOM NpPOSBAAETCA U3/INLIHEE BTOPXKEHME rOCYAaPCTBA B TPETEMCKME OTHOLLIEHUS;

3ab0Ta 0 cBOEM UHTepece 6osiee 3HaYMMa B CPAaBHEHMM C MHUMbIM KOPOTKUM MYTEM K PELLEHMUIO;

TpeTencKMe cyabu He CBs3aHbl NPUCATOM, MOTYT UTHOPUPOBATL AaxKe 0bLecTBEHHOE MHeHUe 06
UX [eATeNbHOCTH;

CTOPOHbI HY)KAAIOTCA B TPETEMCKUX CYAbsX, SIMYHO MM WM3BECTHbIX CBOMM 3403aBOMbIC/IMEM U
6ecnpucTpacTuem, B TO BPEMS KaK MM HABA3bIBAOT CMUCKM HE3HAKOMbIX JI04EN, KOTOPbIE Bbi3blBAIOT
YyBCTBO HeA0BepUa MO0 NaHNMYECKOro CTPaxa;

Mupotobre, nopoKaarolLlee cornalieHne, yauie HabAlAAeTCa, KaK 3TO HU MapafoKcasnbHO, B
rocyapCTBEHHbIX CYAaX, YEM B TPETEMCKMX;

TpeTencKkme cyapl AENCTBYIOT B 6o/iee 3aKpbITOM pexunme, Yyem cyaebHble NpucyTcTBua, UM ABHO
He XBaTaeT rMacHOCTH;

npwv HaAMYUKU B AEACTBUAX TPETEMCKOIO CyAa MeaIMTeIbHOCTU U BOJIOKUTbI Kasl0BaTbCA HEKOMY;

B TPETEMCKMUIA Cya, K meamaTopy obpallatoTca TONbKO Te, KTO JOPOXKUT CBOEW KyrneyecKoi YecTbto
W genosok penytaumeit. TakMe MOTMBbI BCTPEYAIOTCA HEYACTO, MO3TOMY A0OPOBONbHbIN TPETENCKUI cya,
npeacTaBaset coboi ABNeHUe YpesBblHaliHO PesKoe;

TPETENCKUI Cya, MOXKeT OblTb MOAE3eH TO/IbKO TOrAa, Korga CTopoHam HeobXoAUMMO COXpPaHWTb
TOBAPULLECKME OTHOLLEHWA, Pa306PATLCA B CNOPHbIX OTHOLLEHUAX AaXe NP OTCYTCTBMM LO0KA3ATENbCTB;

Ha CTOPOHblI OKas3blBaeT HPABCTBEHHOE B/AWAHME TONbKO TOT CyA, KOTOpbIM cam obnagaet
aBTOPUTETOM, KOTOPOIO Y TPETENCKOro cyaa He HabaogaeTcs;

npu OTCYTCTBUM NOCPEAHMKOB, NOJIb3YOWMXCA 6e3ynpeyHbim goBepruemM NybMKU U aBTOPUTETOM
OPUAMNYECKON KOPMopaLnn, TPETENCKUN Cy A, HE HYXKEH;

TPeTenCcKMn cyg Mmor Obl CTaTb 06pPaA3LOM COBEPLUEHCTBA, MOCKO/IbKY HE 0bpeMeHeH MHOXEeCTBOM



Oen, Ho npeacTaBaseT coboi camoe Heya0BNETBOPUTENbHOE YUPEKAEHME;
aHa/NI0TMYHblE OPUAMYECKME CNOPbI B TPETEMCKMX CyAax HEe MMelT oAnHakoBoro "obcyxumBaHua",
BCE 3aBMCUT OT NPUXOTU TPETENCKNX cyaemn <96>.

<96> Cm.: rnasa nepsas "Ob6 yypexaeHUN TPeTeMCKoro CoBeCcTHOro cyaa" BcenoadaHHenwero
Aoknaga MuHuctpa toctuummn . [epkaBrMHaA C NPOEKTOM y4YperKaeHuAa TpeTenckux cyaos ao 1803 r.
(OT3bIBbI NpeacesaTeneit KOMMeEpPYECKUX CYOB O HeyaobCcTBax AeNCTBYIOWMUX HbIHE Y3aKOHEHWUI o
TpeTelckux cygax. CMé., 1860).

Mpoekt T.P. OdepxkasuHa coctosn u3 103 crateit. Ero ocHoBHaA MmbiCab, KoTopyto MuHUCTP
FOCTULMM NbITANCA AOHECTU A0 MMMEPATOPa, COCTOANA B TOM, YTO TPETEMCKMIA Cya, AOMKEH NOKOUTLCA Ha
npuHumne gobpoBoAbLHOCTU. B TO e Bpema npegnonaranacb M NogaeprKka AeaTeNbHOCTU TPeTENCKUX
CYAOB CO CTOPOHbl Nyb6anyHOW BAacTM. Tak, B c/iyd4ae NpocbObl CO CTOPOHbI TPETEMCKOro cyaa
npeanoaaranocb, YTo roCyAapCTBEHHbIN CyA MOT Bbi3blBaTb CTOPOHbI B 3acefaHue TPeTemcKoro cyaa.
Kpome TOro, npu yuypexaeHun TPETENCKOro cyda npeanonaranca U onpeaeneHHblt KOHTPO/b CO
CTOPOHbI MUHUCTPa OCTULUN U TyBepHATOPOB, MOCKO/bKY B C/y4ae yuypekAeHUs TpeTeMcKoro cyaa
YKa3aHHble A0J/I}KHOCTHbIE LA A0IKHbI YBEAOMNATLCA 06 3TOM.

Mexay Tem npoekt I.P. [lepraBMHa O TPeTEMCKUX cydax He 6bla peannsoBaH, OAHAKO ero
B/IMSIHNE CKA3aNnoCb Ha AasibHeNLWen POCCUIACKOM NMPaBOBOM KU3HWU, @ UMEHHO Kak Mpu peanusauumn
KOHKPETHbIX  3aKOHOMPOEKTOB, MOCPeACTBOM  KOTOPbIX  pacwupanacb chepa  TpPeTenckoro
CYLOMNPOU3BOACTBA, TaK U B UHbIX NPOEKTax, KOTOPbIMW 0H6OCHOBbIBasIaCb HEOOXOAMMOCTb YKpenaeHus
CUCTEMDBI TPETEMCKUX CYAO0B KaK anbTepHaTMBbl FOCYAAPCTBEHHOW CUCTEME pa3pelleHMA NpPaBoOBbIX
CNopos.

O4HUM M3 [/IaBHbIX HanpaBAE€HMA Pa3BUTMA TPETEMCKOro cyaonpousBoAcTBa B Poccuitckomn
nmMmnepun 6b1710 NPesocTaBaeHNe NpaBa 06palLaTbCa B TPETEMCKMNE CyAbl ONpeaeieHHbIM COC/IOBUAM,
TEM WM MHBIM HAUMOHA/NbHOCTAM, a TaKKe B 00/1acTax Ha OKpauHax rocygapctsa. B 1804 r. 6bi10
npuHato MNonoxeHne o6 ynpasneHnn semaamu Boicka [JoHCKOro, Kotopbim 6blno NpesocTaBaeHo
NPaBo TAXKYLMMCS MLAM 06paLLaTbCA B TPETENCKUIA CyA 33 paspelueHmMem cnopa <97>.

<97> BuubiH A.W. TpeTelckuii cys Nno pycckomy npasy: MCTOPUKO-A0rMaTUYECKOE PacCyKOeHMe.
M., 1856. C. 10.

B 1827 r. npuHAT YcTaB Ana ynpaB/ieHna Horaliuamm u ApyrumyM mMaromeTaHamM, KoUylowmnmmn B
KaBKasckoit obiactn. CornacHo aTomy YcTaBy Bce Aena Mo Cnopam MexAay Horaiuamu, paBHO Kak M
WCKM K HOrahuam, AO0MKHbl pa3bupaTbca U pelaTbcs No UX APeBHUM 0bObluanam, 3aKOHaM M obpagam
yepes NOCPeHNKOB B ayNax UK FOI0B M CTapwnH <98>,

<98> BuubiH A.W. YKas. cou.

Pedopma, nposeaeHHan B Poccuiickoit umnepum B 1831 r., 6bi1a cBA3aHA C 3aKOHOAATENbHbIM
ynopagoyeHnem AeATeNbHOCTM NO pa3peLleHnto CNopoB BHE CUCTEMbI FOCY4apCTBEHHOIO NpaBocyaus.
Tak, 6bln0 yTBEpKAEHO lMonoxeHMe O TpeTelCcKom CyZe, KOTOpoe CTasio OCHOBOW ANA AafibHeilero
pa3BuTUA TpeTeicKkoro pasbupatenncrtsa B Poccuitckom rocyaapctee. B cogeprkaHue atoro MonoxeHua
6blna nonoxeHa ctatba CoBOPHOro YyNOXKEeHUs O TpeTelcKom cyae (KoTopas cTasna npaBoBoi 6asol
AesTeNIbHOCTM [,06POBOILHOMO TPETEMCKOTo cya) M TaMoXKeHHbIN ycTas mnepaTopa Metpa Il (koTopbii
CTan OPUAMYECKMM OCHOBaHWEM [ANS [eATe/NbHOCTUM Y3aKOHEHHOro TpeTelcKkoro cyaa). MHbimu
CNoBaMM, O4YEeBUAHA NPEEMCTBEHHOCTb B YPEry/IMpOBaHUN TPETECKOro pasbmpatenbcraa.

B 1833 r. MNonoxeHne o TpeTeMCKux cygax 6bi1o BKAtodeHo B CBOZA 3aKOHOB Poccuiickol
umnepun. Mpu nepemnsgaHum Ceoga 3akoHoB B 1842 u 1857 r. MosioXKeHMe O TPETEMCKUX cynax
BK/to4anocb B CBOZ C HEKOTOPbIMWN U3MEHEHUAMM.

C npuHatnem [llonoXKeHns o TPeTemcKkux cygax Obin BBedeHbl ''cyabl No cosecTn", KoTopble
pa3pelwann crnop, BO-MePBbIX, UCXOAA M3 Hayan CcrnpaBea/IMBOCTU, COBECTM; BO-BTOPbIX, MCXOAA M3
NpPUHLMNA 3aKOHHOCTU. Kpome 3Toro B M0N0XKEHUM O TPETENCKUX CyAax roOBOPUIOCH O ABYX dopmax, B
KOTOPbIX MOF CyLLecTBOBaTb TPEeTEMCKUI cya, - 3TO "y3aKOHeHHble" TpeTelickMe cyabl, KOTOpbIm



NpPeAnuCcbIBaNOCb PYKOBOACTBOBATbCA MNPW  OCYLLECTB/IEHUM  CyAONpPOM3BOACTBA MpaBuaamm U
obbl4aamMK, NPUHATbIMA B OOLLEN TOProBOM MpaKTMKe <99>, U A06POBO/bHbLIA TPETEUCKUI cyna
(mercrByowWwmMiA Ha OCHOBaHMM COMNALLEHMSA, 3aKNHO4YAEMOTO CTOPOHAMM).

<99> BosikoB A.®. ToproBble TpeTelckue cyabl. McTopuko-gormatnyeckoe uccnegosanue. Crl6.,
1913. C. 86.

B cepeanHe XIX B. npaBuTenbctBO POCCUMIACKON uMMNEPUM LAEMOHCTPUPOBANO CTPEMIEHUE
CTUMY/ZIMPOBATb YacCTHbIX NIML, NepegaBaTb BO3HMKAKOWME MEXKAY HMMM Cropbl Ha paspelleHue
TPETENCKUX CyaoB. B cBA3M C 3TMM NpPaBUTENbCTBOM MPEANUCbIBANOCL paspelwaTtb Mpu MOMOLLM
"'y3aKOHEHHbIX" TPETENCKNX CYA0B CNOpPbl B cneayowmx chepax obLecTBeHHbIX OTHOLWEHWA:

npw yupexRaeHNn CTPaxoBbiXx KOMMNAHWUN;

Npw BO3HUKHOBEHWW CMIOPOB MEXKAY MNMLAMMU OAHOTO COC/OBUA;

npu BO3HWMKHOBEHUW CMOPOB B OMPeAeNeHHbIX MECTHOCTAX, HaceneHHbIX HauWOHaAbHbIMU
MEHbLUMHCTBAMM (Hanpumep, yuYpexaeHne TpeTeEMCKUX CYL0B NpeaycmaTpusanoch Yctasom 1827 r. gns
ynpasaeHna Horamuamm 1 UHbIMU MaromeTaHamm).

Tem He MeHee mpgea "y3aKOHEHHbIX" TPETEMCKMX CyAOB OKas3anacb HemnpakTUYHOW. 3To 6blio
CBA3aHO, BO-MEPBbIX, C HEXKENAHMEM CTOPOH 0bpalaTbcs K "y3aKoHeHHOMY" TpeTelcKkomy cyay M, BO-
BTOPbIX, C OTCYTCTBMEM CNeLMasbHO NOArOTOB/IEHHbIX TPETEUCKUX CYAEN, PONb KOTOPbIX B OCHOBHOM
WCMNOJTHANIM FOCYAaPCTBEHHbIE YUHOBHMKM M YACTO Aenanun 3To HeaobpocoBecTHo. B KOHEYHOM UTOrE, NO
CBUAETENbCTBY COBPEMEHHMKOB, TPETEMCKUA CyA BbIPOAW/ICA B CPEACTBO TAMKE/ION U OEeCKOHe4YyHoMn
BONOKUTbI <100>.

<100> NotexuH M.A. OTpbIBKM U3 BOCNOMMHaHMI agsoKaTa // Mpaso. 1900. N 47.

C.B. MaxmaH, onupasnacb Ha cneuuasnbHbie UccneaoBaHua HbiTa PYCCKOro Hapogda, OTMeYasn, yYTo
TpeTenckmMe cyabl He MMENM LUMPOKOro pacnpocTpaHeHua. Bo MHOMMX MeCTHOCTAX TpeTenckue cyabl
"...BOBCE€ HEM3BECTHbl, TaK YTO KpecTbAHE MPAMO 3afBAA/M, UYTO K TPETEMCKOMY Cyny OHM He
obpalLatoTca MAM TPETEMCKOro cypa He 3HalT M T.N. B ApyrMx MeCTHOCTAX TpeTelnckue cybl
BCTpeyatoTcs, HO He B 6osblwem ynoTpebneHun. Booblue KpecTbAHe, Kak BMAHO, npuberatoT K
TPEeTEMCKOMY CyAy HEOXOTHO. B HEeKOTOpbIX MECTHOCTAX TPETEMCKMM CYAOM KPeCcTbAHE CYMTAIOT
BOJIOCTHOW cyA, MOTOMY YTO Ha HEM MPUCYTCTBYIOT Tpoe cyaen" <101>.

<101> MaxmaH C.B. ObbluHOE rparkaaHckoe npaeo B Poccun. M., 2003. C. 316.

Opyrue wnccneposatenu oTmevatoT, 4To "...BO Bpemsa TrOCMOACTBA KPEMOCTHOro npaBa XMU3Hb
KPeCTbAHCKOro COCN0BUA, UTHOPUPYEMasa 3aKOHOAATE/IbCTBOM, MOAABAAEMAA NPOM3BOIOM NOMELLMKOB,
BCELLEN0 3aMbIKANAChb B CEIbCKMX CXOAaX, IAe PeLanmcb noatoboBHO, NPU y4acTUM CTAapUKOB, BCE Aena U
TAXObI KaK OPUANYECKOTO, TaK U SIKOHOMMYECKOTO cBOMCTBA" <102>,

<102> Cropoboratbiii . MupoBble caenkn B BosOoCTHOM cyae // HOpuanyeckunin BecTHuK. 1881.
Wionb. C. 418, 419.

B xoge cynebHon pedopmbl 1864 r. "y3aKoHeHHble" TpeTenckue cyabl 6blaM ynpasgHeHbl, a
NPUHATLIN B 1864 r. YcTaB rpa)kAaHCKOro CyZLonpov3BOACTBA PEriaMeHTUPOBaAN AeATENbHOCTb TOJIbKO
[06POBO/IbHBIX TPETENCKUX CYA0B.

OOHAaKO W MHCTUTYT [06pPOBOJIbHBLIX TPETEWCKMX CYAOB y:Ke B nopedopmeHHOe Bpems
noZseprasaca HanaZkam CO CTOPOHbI OPUCTOB, "...HE OrpaHMYMBABLUMXCA AWWb pPa3obiayeHnem Bcex
MebYalrLmX AedEKTOB 3aKOHHOM ero OpraHn3aLmMn 1 OCyKAEHMEM HEKOTOPbIX 3MM30408 M3 cdepbl ero
AeNCTBUIA, BOMMIOWMX O COOTBETCTBEHHbIX pedopmax, HO U AOXOAMBLUMX MOAYAC OO0 XYAOCKPbITbIX
No)eNaHMi OKOHYaTeNbHOTO YynpasgHeHusa 3Tol GOpMbl CyAa, KaK OKasaBlUeWcs, Mo MNoBepKe,

NONOXKUTENbHO BPEAHOO UK, MO MeHbluel mepe, becnonesHor" <103>.

<103> lleHuHr B.A. O cune pelieHunin Tpeteickoro cyaa // MypHan MuHKUCTepcTBa OCTULNMN.



1896. N 6. C. 64.

HekoTopble OPUCTbI BbICTYNaaM C 3asBAeHUAMM, Tpebys ynpasgHeHUs TPeTemcKMX CyAoB Kak
OPraHoB, CO3HATE/IbHO MOTBOPCTBYIOLMX U AayKe TBOPALLMX 310ynoTpebieHne NnpaBom, B TO Bpems Kak
roCyJapCTBEHHbIM Ccya, He 006/1a4af MpaBOM KacaTbCA CYLLECTBA PeLIeHU TPeTeMCKUX Ccyaos,
"...0Ka3bIBaeTcA beccunbHbIM Npeceyb NPUYMHAEMOe UM 310" <104>.

<104> WeHunHr B.A. O cune pelweHnin Tpeteickoro cyaa // ypHan MuHUCTepcTBa HOCTUMLMMK.
1896. N 6. C. 111.

3noynotpebneHna B cdepe TPETENCKOro CyAOMNPOM3BOACTBA HOCUAWM PA3NYHBIN XapaKTep.
Hanbonee 3Ha4MMbIMN OHM OKa3blBaUCb B chepe, CBA3AaHHOM CO CropamMu O NpasBax Ha HeABUKMMOCTD.
TaK, o4eHb YacTo 3aMHTEpPECcOBaHHble /iMUa YCTpamBanuM GUKTMBHbIE TPeTeMcKue npoLecchl, B xoae
KOTOPbIX MbITaANCb A0BUTHCA YKPENJeHUA NPaB Ha HeABUMXMMOE MMYLLEcCTBO. B gpyrux caydasax npu
MOMOLLM TPEeTEMCKUX pa3bupaTenbCTB HefoOpPOCOBECTHblE AMLA  NblTanAucb u3bexaTb ynnaTbl
KPEeMOCTHbIX NOLAWH, YNNAYMBAEMbIX 33 Nepexos, Npas COBCTBEHHOCTM HA HEABUXMMOE MMYLLLECTBO.

B uenax npenoTspalieHMa 3noynotpebneHunii B atoit coepe B 1887 r. B YcTaB rpaxgaHCKoro
cyponpoussoAacTBa Oblia BBeAeHa AOMNONHUTENbHAA CTaTbA 1394-1, KoTopas npeaocTaBnsna npaBo
MWPOBOMY CyAbe WA OKPYKHOMY CyAdy, MONYYMBLUMM pelleHne TPEeTEMCKOro cyga, CoCcTosaBLIeecA No
MCKY O NpaBe COBCTBEHHOCTM HA HEABUKMMOE MMYLLLECTBO MM O NPaBe Ha BAaLeHWE UM NOJb30BaHME
OHbIM, NepesaBaTb KOMUIO 3TOMO PELLEHNA Ka3eHHOM nasiaTte, KOTopas, YCMOTPEB, YTO 3STUM pelleHneM
YCTaHOB/MIEH nepexos, OT O4HOro ANLUA K APYroMy HeABUMKMMOIO MMYLLECTBA BO M3beXKaHWe nnarterka
KPEenoCTHbIX NOLWIMH, COCTaBAANA PacyeT CeAYOWNX K B3bICKAHWIO NIATEXKeN No NpaBMaam o nopagke
B3bICKaHWA NOLWWIMH C UMYLLECTB, Nepexoaalimx 6e3so3mesgHbiMM cnocobamu.

Ocobo xoTenocb 6bl BbIAEANTb AEATENBHOCTE KOMMEPUYECKUX CYA0B ANA PaspeLlleHns TOProBbix
CNOpPOB, KOTOPbIE pa3peLlasMcb Ha OCHOBAHWK YCTaBa TOProBoro cy40npon3BoACTBa.

NcTopunsa Kommepuyecknx cyaos yxoamt B XVI B. 1 OCHOBbIBAeTCA Ha UAee COCIOBHOM (Kyneyeckoit)
N APMapoyYyHOW topucamkumm <105>. B panbHenwem Kommepyeckue cygbl nonanu "nog oneky"
rocyaapctea M 6blM MHKOpPNOPUPOBaAHbI B cyaebHble cCUCTEMbI FOCYyAapcTBa, XOTA MpU 3TOM M
NPoAOAKaNU HeCTH B cebe HEKOTOpPbIe YepTbl YACTHbIX, TPETEMCKMX CYA0B.

<105> ButpaAHckuin B.B. Mpeauncnosue. B KH.: WepweHesny I.®. Kypc Toprosoro npasa. T. 4:
Toprosbi npouecc. KoHKypcHoe npaso. M., 2003. C. 7, 8.

Ba)KHO OTMETUTb, YTO NepBbli POCCUNCKUIA KOMMeEpPYECKU cya bbin ocHoBaH B Ogecce B 1808 r.
No WHMUMATMBE MEeCTHbIX KynuoB, KOTOpbIX noaaepxan repuor Puwenbe, nepeaaswnii
COOTBETCTBYHOLLEE XOAATANCTBO BbIWECTOALLMM BAacTAM <106>.

<106> Apxmnos N.B. Kommepueckoe cyaoycTpomncTBo u cygonpounssoactso B Poccum B XIX Beke:
Mpobnembl moaepHU3aumm. Capatos, 1999. C. 11.

Kak oTmeualoT wuccremoBatenn, Kommepyeckmin cyn B Opecce AencTBoBas Ha  Hayanax
TpeTenckoro cygonpounssoactea. Tak, A.M. Meliep, npuBoaa npumep Mo crnopy mexay cybbekramu
CTpaxoBaHMsA, yKasblBaa, YTo "...TPETEMCKMI Cyh, Tam yCTpauMBaeTca Mpu NocpeacTBe KOMMEPYECKoro
CyZa, B KOTOPOM MepBOHAYa/IbHO MOCTYMaeT CTPAaxoBOM UCK. BmecTe ¢ TeM [0/MKHO 3aMeTUTb, YTO YK
€C/IN MeXAy CTpaxoBaTesiemM U CTPaXOBLUMKOM A0X0ANT A0 cyaebHoro pas3bupatenbCcTsa, TO 410 Peako
KOHYaeTcs TPeTeMCKMM CyAOM, a MOCTynaeT Ha peleHue BbICWMX cyaebHbIX MecT, ecnm He nytem
anennsaumMmn, To NoCPeacTBOM Kanobbl" <107>.

<107> Meliep A.U. Opuanyeckme uccneaoBaHUa OTHOCUTENbHO ToproBoro 6bita Oaecchl. B KH.:
Meiep [O.U. NU3bpaHHble NpousBeaeHMa No rpaxkaaHckomy npasy. M., 2003. C. 209.

B nocneaytouwem Kommepuyeckue cyabl 6bian obpasoBaHbl M B ApYyrMx ropogax Poccuitckol
nmnepun - TaraHpore (1818), Peogocum, snocneactsmm nepeseaeHHom B Kepub (1819), ApxaHrenbcke



(1821), U3maunne (1824), CaHkT-MeTtepbypre (1832), Mockse (1833), HoBouepKaccke (1834), Tudnuce
(1853), Bapuwase (1876). MNpaBoBON OCHOBOW AEATENILHOCTM KOMMEPYECKMX CcyaoB cTan YKas
umnepatopa Hukonasa | ot 14 maa 1832 r., KOTOpbIM BblAN YyTBEPKAEHDI YUpeKaeHNe KOMMEPYECKNX
CyAo0B 1 YcTaB TOProBoro cyaonpounsBoactsa. 3ToT YKas gelictBoBan BNAoTL Ao 1917 r.

Mo npaBoBOl npupoae Kommep4yeckume cyabl bblan cBoero poda cyaebHbimu rMbpuaamu,
MOCKOJIbKY OPraHM30BbIBA/INCb HAa CMELLaHHbIX Havanax <108>. Myb6anUYHbIA acneKT NPoABAS/ICA B TOM,
yTo Ny6ANYHAA BNACTb y4acTBOBasla B CO34aHUM U KOHTPOJIE HaZ KOMMEPYECKMMU CyaaMn: BO-NEPBbIX,
npeacegatenb cyga U ero TOBapwly, (3amecTuTesb) onpeaenssvcb NpPaBUTENbCTBOM WM Ha3HayaaUCb
MMEHHbIMM BbICOYAMLLIMMM YKA3aMu; BO-BTOPbIX, COAEPKAHNE KOMMEPYECKUX CYAOB OCYLLECTBAANOCH
3a CYEeT CPeAacTB, OTMNYCKAEMbIX M3 Ka3HAYeWCTBa; B-TPETbUX, AOMNYCKAACA anefnAunoHHbIN NepecmoTp
peleHunii, NPUHUMAEMbIX KOMMEPYECKMM CYAO0M (NPU 3TOM KacCaUMOHHbIA NepecMoTp BCTYNMUBLUKUX B
3aKOHHYI0 cuNy cyaebHbix peleHuid 6bl1 HEBO3MOMXKEH). YacTHONPABOBOM XapaKTep KOMMEPUYECKOro
Cypa NpPoOABNAACA B TOM, YTO CyAbM KOMMEPYECKOro cyaa w3bupanucb M3 uYMcna KaHAMAATOB,
npegnaraembix OT ropoackoro obuwectBa (ocobbiMy BbIGOPHLIMM COBPAHUAMM OT KyNeyeckoro,
MELLLAHCKOTO U PEMECNEHHONO COCNOBUIA).

<108> Hacbipos P.B. O Kommepuecknx cyaax B Poccun // POCCUIACKMIA HOPUAMYECKMIA KypHan.
1996. N 2. C. 134.

PykoBOACTBYSICb TEM COObBpaxKeHuem, 4to "Kommepueckuit cya" AoNKeH ObiTb BMECTe C TeEM U
CYyaom npumupuTenbHbiM  <109>, KOMUTET Mpeasioxua ocBoboauTb KOMMEpYEecKMe cyabl OT
MPOKYPOPCKOro HaZ3opa, 4YTo Ans ycioBui Poccun Toro neproaa 6bi10 A€10M HEMbICIMMbIM U BECbMA
NPOrPecCcUBHbLIM C TOYKU 3PEHUA YKPENIEHMA YacTHOMNPABOBbIX Haya/l }KU3HM obLecTsa.

<109> Ouepk nctopum CaHkt-Netepbyprckoro kKommepyeckoro cyaa. C. 5.

HeobxoaMmoO TaKKe OTMeTUTb, YTO pPa3BUTUE KOMMEPYUECKUX TPETEMCKUX CyA0B, B pamKax
KOTOPbIX paspeLlasincb Cropbl Mexay Kynuamu, bbino Havbonee agMHamuuHbIM. TaK, B KoHue XIX B.
LUIMPOKOE PacnpOCTPaHeHMEe NOAYYUAn BupKeBble TpeTelckue cyabl. ITO 6blI0 CBA3AHO C TeMm, YTO
COeNKW, coBepllaemble Ha Buprkax, OblIM [OCTAaTOYHO CAOMKHBIMU C HOPUANYECKON TOUKU 3PEHUA U
TpeboBann KBanMpULMPOBAHHLIX IOPUCTOB, KOTOPblE MOF/M Obl paspellaTb CAOpPbl, BOSHUKAOWME U3
TaKWUX caenoK. buprkesol TpeTelickuiA cya 3aceaan Bo Bce bUpKeBble AHW U CBOW PELUEHUA NPUHUMAN
Ha OCHOBAHMM YCTHOrO CcAylaHWA, 6e3 0cobbix GopManbHOCTEN, TOTYAC MO OOPALLEHMM K Hemy
cnopAawmx <110>.

<110> Bonkos A.®. Bup:kesoe npaso. Bup:eson cya U npaBuna 6UPKeBON TOProsn XNebHbIMU
ToBapamu. T. 1 (Matepmanbl KanawHUKOBCKOW xnebHol 6upxku r. CaHkT-MeTepbypra B CBA3K C
NpaKkTMKOW 3anagHoesBponeicknx 6up:k). CM6., 1905. C. 1 - 16; Bonkos A.d. Toprosble TpeTeicKkue
cyabl. UcTopuKo-gormatnyeckoe nccnegosatnume. C. 92 - 106.

Moaob6HOro poaa cysoycTpoOMCTBO M CYyA0NPON3BOACTBO HbIN0 NPMBAEKATENbHBIM A1 TOPrOBLIEB,
3aMHTEPECOBAHHbIX B CKOpelhlemM paspelweHnn U yperyampoBaHMM BO3HUMKAOWMX KoHdAuKkToB. O
BbICOKOM YPOBHe pa3peLllueHns BUpKeBbix CNopoB BMPKEBbIMU TPETENCKMMWN CYyAaMM CBUAETENLCTBYET
TOT $aKT, YTO K MOCPeLHNYECTBY apbUTpaXKHOM Komuccum Npu KanalwHUKOBCKOMN x1ebHon buprke CaHKT-
MeTtepbypra obpalLanncb TOprosubl co Bcel EBponbl, B Tom uncne u3 bepanHa, Fambypra, /iusepnyns,
JloHpoHa n 1.4.

BaXKHO OTMETUTb, YTO AEeATENbHOCTb apbuTpaxkHOW Komuccum npu KanalwHWMKOBCKON XxnebHol
6upKe NpuBNEKNa BHMMaHMe W npasBuTenbcTBa. Tak, B 1893 r. ocoboe coselaHWe, co3BaHHOE MpU
[enaptameHTe TOproBan U MaHydaktyp MuHUcTepcTBA ¢GUHAHCOB AA OnpefeneHus mep no
ynopagoyeHunio xnebHol Toprosaum, BbICKA3ano MHEHME, YTO OA4HOM M3 Hambonee 3HAYMMBbIX Mep No
YyNnopAgoYEHNIO 3TOM OTPACAW AOJIKHO CTaTb y4YpexkaeHue npu bupiKax TPeTeWcKux cygoB B BuAe
0COobbIX apOUTPAXKHbIX KOMUCCUIT A1 PACCMOTPEHMSA U paspeLleHnn CropoB, BbITEKAOWMX U3 X1ebHOM
TOProB/un.

B 1895 r. npu npuHATUKM ycTaBa KafalHWMKOBCKOM XNebGHOM BUPKM apOUTparKHbIM KOMMUCCUAM



Obln NOCBAWEH OTAENbHbIM naparpad ycTaBa, KOTOPbIA pernameHTMpPoBan npoueaypy TPeTemckoro
pa3bupatenbcTBa CNOPOB NO X1e60TOProBbIM CAE/IKaMm, CoOBepLlUaeMbiM Ha KanalHMKOBCKOMN Bupke.

B 1899 r. MuHuctepctBOM ¢UHAHCOB Oblia MNPUHATA MHCTPYKLMA, pPernameHTUpyroLwas
OeATeNbHOCTb apbuTpaXKHOM Komuccuu npu KanawHMKOBCKOW xnebHoit 6upxke CaHkT-lMNeTepbypra.
JeatenbHocTb apbUTpaxKHbIX KOMWCCUIA HaCTOJ/IbKO XOpoLo ceba 3apekomeHgoBasa, 4to B 1901 r.
MWHUCTPY PUHAHCOB BbIN1I0 NPEAOCTAaBNEHO NPABO HA OCHOBAHWM XO4aTalCTBA COOTBETCTBYOLLMX BUPK
yyperkaatb apbuUTparkHble KOMUCCUKM MPU OCTaNbHbIX BUprKax. Tem He meHee bupkesble apbuTparkHble
KOMMWCCUM NOABEPraNCb KOHTPOAD CO CTOPOHbI MPaBUTENLCTBA, @ UMEHHO MWHUCTEPCTBO tOCTULMK
6b1710 BNpaBe 3HAKOMUTLCA Yepes CBOMX YNOJHOMOYEHHbIX C Ae/10NPON3BOACTBOM TPETEMCKOrO Cyaa,
paccmaTpuBaTb 4esa M NPOBEePATb NPABUIbHOCTL geaonponssoactea <111>.

<111> Bonkos A.®. TpeTelickMe cyabl U UX 3HaYeHMe B ToproBom obopoTe // TpeTelickuii cya,
1999. N 1. C. 44.

B coBeTcKMI nepuog, CyWwecTBOBAHWA Halla NPaBoBas CUCTEMA XapaKTepu3oBasacb OTKAa3oM OT
MHOTUMX "ByprKyasHbIX" lOpPUANYECKUX MHCTUTYTOB, YTO FOBOPUIO O ee CaMObbITHOM XapaKTepe.

Y10 KacaeTca [0roBOPHbIX CMOCOOOB paspelleHMa MPaBOBOro CMOPa, @ MMEHHO TPETEeMCKOoro
Cy[ONPOU3BOACTBA, TO HA MPOTAXKEHMUM BCEN UCTOPUM COBETCKOrO NpaBa 3aKoHOAATe /b He OTKA3blBaCA
OT NPaBOBOrO PeryanMpoBaHua AaHHON cdepbl OTHOLIEHUN.

K 1911 r. 6bin noarotoBseH npoekT O6Wwero NoN0XKeHUs O TOProBO-MPOMbILINEHHbIX ManaTax B
Poccun, roe B naparpade 12 pasgena "lMpeameTbl BedeHMA Nanatbl" nNpeaycmaTtpuMBanocb, 4YTO
"...nanatbl paspellatoT B KayecTBe TPETEMWCKOro cyAa BO3HMKAOWME MO TOProBO-MPOMbILAEHHBIM
Aenam cnopbl B Cayyae coctoAsBLleroca o6 3Tom cornaleHus mexKay CTOpoHamu ¢ cobatogeHnem Bcex
0CODObIX K CEMY OTHOCALUMXCA NpeanmncaHuii 3akoHa". K coxaneHuto, 3TOT AOKYMEHT NPUHAT TOraa He
6b1.

C npuHatnem [ekpeta o cyae ot 24 Hosbps 1917 r. N 1 <112> 6bi10 YCTAaHOB/EHO MPaBWUAO,
COrNacHO KOTOPOMY 3aMHTEPECOBaHHbIM AMLAM NpenocTaBAAnacb BO3MOXHOCTL obpalaTtbcs K
TpeTencKomy cyay A1A pa3peLleHns CNnopoB MO BCEM FPaXKAaHCKMM, a TaKKe YaCTHO-YrO/IOBHbIM AeNaMm.
YTo KacaeTcsa nopAgKa AeATeNbHOCTM TPeTENCKOro cyaa, To oH 6bia yperyanposaH [dekpetom BUMK o
TpeTeickom cyge ot 16 despana 1918 r. <113>, KOTOpbIA CTas OAHMM W3 MNEpPBbIX HOPMATMBHbIX
NPaBOBbIX aKTOB, NPUHATLIX B COBETCKMI Nepros B 061acTu tocTuumu.

<112> CY PC®CP. 1917. N 4. Cr. 150.
<113> fekpeTbl CoBeTckom Bnactn. M., 1957.T. 1. C. 476 - 478.

CornacHo cT. 1 ynomsiHyToro [lekpeta TpeTelckum cygam 6bian noasegoMCTBEHHbI BCE CMOPbI NO
rPa*KOaHCKMM  genam, 3a WCKAYEeHWEM pgen, MNOACYAHbIX ChneumanbHbIM  cydaMm, WAM  UHbBIM,
YCTAaHOBNEHHbIM Ha OCHOBAaHMW 3aKOHOB O TPYAOBOM AOMOBOPE U O COLMaNbHOM CTpaxoBaHUU. Kpome
TOro, AONyCKanacb Aa*ke BO3MOXKHOCTb Nepesaym Ha PacCMOTPEHUE TPETEMCKOro cyaa YrosloBHbIX Aen,
KOTOPble MOTyT 6bITb BO3OYKAEHbI HE MHAYe Kak Ha OCHOBAHWU 3asiBNIEHUS NOTEPNEBLLIUX.

Mexay Tem [lekpeT o TpeTeiickom cyge 1918 r. geictBoBan Ao 16 oktaAbps 1924 r. B ganbHenwem
eMy Ha cmeHy npuwno [lonoxeHne o TpeTeMcKOM cyge, KoTopoe 6Obllo BBEAEHO B KayecTBe
npuaoXeHusa K lpa)kgaHCcKomMy npoueccyanbHoMy Kogekcy PCOCP <114>, cornacHO KOTopomy, BO-
nepBbIX, AOMYCKaNacb BO3MOMKHOCTb TPETEMCKOro pa3bupaTesibCTBa TO/IbKO MO CMOPam rpaKgaHCKUM
"MeXKay YacTHbIMW NLAMK, B TOM YMCAEe KONNeKTUBaMK" (M3bATbI U3 MNOACYAHOCTU TPETEMCKUM Ccydam
Yro/IOBHble Aefa 4YacTHOro 06BMHEHMSA); BO-BTOPbIX, Ha paspelleHne TPeTenCcKoro cyga moraun 6biTb
nepeaaHbl TO/IbKO Y¥Ke BO3HUKLUME Cropbl (3aKOHOAATENbCTBO HE AO0MNYCKaN0 BO3MOMKHOCTM Nepesayu
TpeTelckomy Ccydy Tex CrnopoB, KOTOpble MOTyT BO3HMKHYTb B  byaywem); B-TpeTbux,
npegycmaTpmBanacb BO3MOMKHOCTb CYLLECTBOBAHUA TOJIbKO TPETEMCKUX CyAOB A8 PaCcCMOTPEeHUs
oaHoro cnopa (ad hoc).

<114> CobpaHue y3akoHeHuin. 1924, N 78. Ct1. 783.

B cootBetrctBUM C [onoxeHnem o TpeTermckom cyae 1924 r. CTOpPOHbI, AOrOBapMBascCb O
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TpeTelickom pasbupaTtenbcTBe CNOpPOB, AOO/KHbI  OblIM  COCTaBWUTbL  COM/alleHne, nogJexalee
HOTapMaNbHOMY YAOCTOBEPEHMIO. YTO KacaeTcs NPUHYLUTENbHOTO UCMOJHEHMA PELLIeHN TPeTelCKoro
CyZa, TO OHO A0MNYCKAN0Ch Yepes rocyAapCTBEHHbIN cya,.

Ha Haw B3rnag, HoTapuanbHOe yAOCTOBEPEHME COMNALIEHMA O TPEeTeMCKOM pasbupaTenncrise
ABNAETCA 3HAUYUTE/IbHBIM LLIArOM B Pa3BUTUM TPETENCKOIO Cyaonpom3BoacTea. LlenecoobpasHo, 4tobbl 1
B HacToswee Bpems B 3akoH P® "O mexayHapogHOM Kommep4yeckom apbutpaxke" n degepanbHblii
3akoH "O TpeTelckux cypax B Poccuiickon ®Pepepaunmn” O6bliM BHECEHbI M3MEHEHWA, rae
npeaycmaTpmBanoch bbl HOTapuasbHOE YA0CTOBEPEHME TPETECKOro (apbUTParKHOro) coralleHums.

B 1924 r. 6b1n10 npuHATo MocTtaHoBneHUe CoBeTa HAapPOAHbIX KOMMUCCApPOB, KOTOpOoe paspeLlano
BCEM FOCY[aPCTBEHHBIM OpraHam M KOonepaTUBHbIM OPraHM3aLMAM KaK BO B3aMMOOTHOLUEHUAX MeXKAY
coboi, TaK M B CAENKAX C YAaCTHbIMW NULAMW NepefaBaTb BO3HMKAlOLWME CrOpbl HA paspelleHue
TPeTeNCKMX Cya0B.

Bo BpemAa ocywecTBAeHMA HOBOM 3SKOHOMWMYECKOW MOAUTUKM (HIM) COBETCKOEe rocyAapcTBo
NbITas0Cb YPEryaMpoBaTb MU BO3MOMKHOCTb anbTePHATUBHOTO (HErocyAapcTBeHHOro) pasbupatenncrea
CNoOpoB B 3KOHOMMWYeCKoU cdepe. [lpu peryavpoBaHUM AeATENbHOCTU TPETEMCKUX CcynoB Obin
MCMONb30BaH AO0PEBO/IIOUMOHHDLIA OMbIT, KOTOPbIM 6bll HakonieH B nepuos ¢YHKLMOHMPOBAHUA
apbuTpaxkHbIX KOMUCCUIM Npu BupxKax. Bo BpemeHa Hana npu ToBapHbIX U GOHAOBbLIX BMpPKax BHOBb
CTaNM €o343aBaTbCA apbUTParKHble KOMMUCCUM, KOTOpble (AKTUUYECKM ABAAAUCH TPETEUCKUMMU CyAamM,
KOMMNETEHTHbIMM PAaCCMaTPUBATbL CMOPbI MEXKAY YYaCTHUKAMM 3TUX OPraHM3aLNit.

B 1925 r. npuHUMaeTca MNonoxKeHne o ToBapHbIX 1 GoHA0BbIX BUprKax <115>, KoTopoe AonycKaer
co34aHue Npu bMprKax MHCTUTYUMOHHOIO apbutpaa.

<115> CobpaHue y3akoHeHn. 1925. N 69. Ct. 511.

Ha npoTsa»KeHWW BCero BpeMeHu CyL,eCcTBOBaHUA apbuTpaxKkHbIX KOMUCCUI roCyAapCcTBO MbITaaoCh
YynopaaoYnTb UX AEATeNIbHOCTb, UCNOJ/b3ysA pas/iMyHble meToabl. [poABAAIOCL 3TO, MPeXae BCero, B
MOMbITKAX KOHTPO/IMPOBATb AEATE/IbHOCTb APOUTPAXKHBIX KOMWCCUI CO CTOPOHbI FOCYAAPCTBEHHbIX
cyaebHbIX OPraHoB, YTO HA TOT NMEPUOL COBETCKOTO Nepnoaa 61710 BEPHbIM.

Ecniv  06patuTbcd K coBpemMeHHOMY nepuogy, To B Poccuiickoit ®depepauum  TaKke
OCYLLECTB/IIETCA KOHTPOJIb B OTHOLIEHUW TPETEUCKUX CYZ0B CO CTOPOHbI rOCYAAPCTBEHHbIX CYAOB U
BK/IOYAET:

[eATeNbHOCTb, CBA3AHHYID C OCMapMBaHWEM peLUeHWUA TPEeTeWCKMX CyAoB B MNopAgke,
npeaycMmoTpeHHOM 3aKoHoM (rn. 46 TTIK PO, § 1 rn. 30 AMK PoO);

NpPOM3BOACTBO MO AENaM O BblAaye MCMNONHUTENbHOrO /IMCTAa Ha MPUHYAUTENbHOE UCMOJHEHUE
pelweHuns TpeTelickoro cyaa (rn. 47 MK P®, § 2 rn. 30 AMNK Po);

AEATeNbHOCTb, CBA3AHHYID C pelleHMeM BOMPOCa O KOMMETEeHUMW TpeTemMcKoro cyda Ha
PacCMOTPEHME KOHKPETHOro Aena, B TOM YUCAe W OCNapuBaHMe MPOMENKYTOUYHOro pelleHus
TpeTeMcKoro cyaa O CBOEW KOMMETEeHUMM, NPUHATOTO Ha OCHOBe npuHUMNa "KomneTeHuuu-
KomneTeHumun" (n. 3 cT. 16 3aKoHa 0 MeXKAyHapOoAHOM KOMMEpPUYECKOM apbuTtpake).

T.H. Hewartaesa nonaraet, 4yTo 414 3GPEKTUBHOW COBMECTHOM pPaboTbl rocyAapCTBEHHbIX W
TPETEeMNCKUX CYZ0B }KM3HEHHO BaXKHbIM AB/IAETCA MEXaHM3M KOHTPOAA 3a COb0LeHNEM NPaB CTOPOH B
TpeTeickom pasbupaTtenncTse, NMO3BONAIOWMIN YUUTbIBATb M YacTHble, U Nyb6anYHble MHTepecol. Mo ee
MHEHMIO, TaKUM MEXaHW3MOM SB/IETCA OrPaHWYEHHbI KOHTPOJb TOCYAAPCTBEHHbIX CYAOB B
OTHOLUEHMM TPETENCKUX Cy[0B, O3HAYAIOLWMIA NPaBO rocyAapCTBEHHOrO CyAa Mo 33AB/JEHUI0 CTOPOHbI
pPaccMOTPeTb M BbIHECTU pelleHVMe O NPUHUMMMANbHBLIX BOMPOCAX TPETEMCKOro pa3bupartenbcrsa,
3aTparMBaloLWMX UCXOLHbIE MOOMKEHWA NPaBa Ha 3aLWMUTY rPaXKAAHCKUX NpaB <116>.

<116> Hewartaesa T.H. TpeTelickue wu rocydapcTBeHHble cyapl // BectHuk [Nepmckoro
yHuBepcuteTa. lOpugmyeckmne Hayku. 2001. Boin. 2. C. 77.

CosfaaHue TpeTencKMX Cy40B Npu ToBapHbIX U GOHAO0BbIX 6MpiKax BblN0 BPEMEHHBIM ABAEHUEM, A
MMEHHO C McYe3HOBEeHNeM BMpPK ncuesnn 1 apbuTparkHble KOMUCCUK, KOTOPbIE CYLLLECTBOBAM MPU HUX.
EAMHCTBEHHbBIM WCKAOYEHMEM CTann apbUTpaKHble KOMWUCCUKM, MpedHasHayYeHHble AnA paspelleHus
MeXAYHapOAHbIX KOMMEPUYECKUX CMOPOB, OAHOM U3 CTOPOH KOTOPbIX ABAAINCL COBETCKME NPeanpuUaTUA
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W opraHusaumu.

Co BpemeHeM anbTepHaATMBHbIE CNOCOObI paspelleHnsa NPaBoBbIX CNOPOB NPUMEHANNCH HE TONIbKO
BHYTPM rocyZ,apcTBa, HO M OXBaTbIBaNM MEXAYHAPOAHO-NPaBoOBYLO chepy.

CoBeTcKOe rocyfapcTBo, YCTaHAB/AMBAA U Pa3BMBaA MeXAYHapoAHble SKOHOMUYECKUE CBA3MU, HE
MOT/I0 UFHOPMPOBATb YCTOABLUMECA B MEXAYHAPOAHOM KOMMepyeckom 060poTe MHCTUTYTbI, cpeau
KOTOPbIX HE NOcAeaHee MecTo 3aHMMaN U MexXayHapoAHbIN KOMMEPYECKMIA apbuTpax.

KauecTtBeHHO HOBOEe pa3BUTUE TPETENCKME cyabl Noay4ynnanm nocne obpasosaHums B 1930 .
MopcKoi apbutpaxkHon Komuccum npu BececotosHolt Toprosoit nanate CCCP n nocne obpasoBaHus B
1932 r. BHelwHeToproBoin apbutpaxkHoi Kommuccum (BTAK) npu BcecotosHoi Toprosoit nanate CCCP
<117>.

<117> NoctaHosneHne BUMK n CHK CCCP ot 17 ntoHs 1932 r. "O BHewHeToprosoi apbutpakHom
Komuccum npu BececotosHolt Toprosoit nanate" // C3 CCCP. 1932. N 48. Cr. 281.

Kak cnpasegameo oTtmedaer A.C. KomapoB, 3HauyeHMe 3TOro cobblTMA A4A  pPasBUTUA
OTeYyeCcTBEHHOM NPaBOBOM CUCTEMbI HMYYTb HE yManAeTcA Tem, YTO MpW 3TOM pellasacb BMOJIHE
KOHKpPEeTHaa 3afaya, KoTopaA cocToasa B HeobxoauMmocTn obecneyntb BO3MOMKHOCTb  AAA
ocyuiectsneHna Ha TeppuTtopmumn CCCP apbUTparkHOro paccMoTpPeHMA CNOPOB, KOTOPbIE MOT/IM BO3HMKATb
MeXAY COBETCKMMW BHELUHETOProBbIMU OObEAUHEHUAMWU U UX 3apybeXKHbIMM MapTHEpPamu B xoae
9KCMOPTHO-UMMOPTHBIX onepauunit. MHbIMM cnoBamu, Lenb NPUHATBIX 3aKOHOAATEbHbIX Mep B NepByto
oyepeab COCTOANIA B CO34aHWM NPABOBbIX W OPraHU3aUMOHHBLIX NPeAnoCbIOK ANA paspelleHuns
MeXAYHapOAHbIX CNOPOB C Y4YacTMEeM COBETCKMX BHELLIHETOProBbIX NPeAnpuATUA C MUCMOJIb30BaHMEM
npoueaypbl, KOTOpad UMena ABHble MPEMMYLLECTBA B KOHTEKCTE MEMXAYHapOAHOro 3KOHOMWYECKOro
060poTa NoO CPaBHEHMUIO C pa3peLleHneM CNoPOB B rOCYAapCTBEHHbIX cyaax <118>.

<118> Komapos A.C. O geatenbHoctn MKAC n passBuUTMK MeEXOYHAPOAHOro KOMMEPYECKOoro
apbutpaxka. B KH.: XpectomaTus anbTepHATUBHOrO paspelleHus Cnopos: YuyebHo-meToamyeckue
maTtepuanbl 1 npakTuyeckme pekomeHaaumu / Cocr. I'.B. CesactbaHOB. CM6.: AHO "Peaakuma xypHana
"TpeTeinckuii cya", 2009. C. 267.

B nocnesoeHHbI nepuoa, uctopun, B 50 - 60-e IT., 0}KMBUNACb IKOHOMUYECKANA AEATENbHOCTb,
noABMAWUCL MAEM Xo3pacyeTa M camoduHaHcMpoBaHuAa. OAHOBPEMEHHO pPa3BMBaANCL U UAEU O
AOMUHMPOBAHUM 06LLECTBEHHbLIX GOPM ynpaBAeHWa, B TOM uYMcie M obuecTBeHHbIX Gopm
OCYLLEeCTBNEHMA NpaBocyanAa (TOBapULLLECKME CyAbl, TPETEMCKME Ccyabl).

3Tn daKTopbl B KAKOM-TO cTeneHn 06yCcNoBUAM BHUMAHWE 3aKoHOZaTeNs K TpeTerckum dopmam
paspeLleHmns CNOPOB B XO3AWCTBEHHOW KU3HMU.

Kpome ToOro, BO3pacTaHMe poOAM TPETENCKMX CYA0B B KM3HM obuwectBa 06BACHANOCH
HeobXoAMMOCTbIO NPWBAEYEHUA NpeAcTaBUTeNell OB6LLEeCTBEHHOCTM K OCYLLECTBAEHUIO YHKLMNM,
BbINOJIHAEMbIX FOCY4aPCTBEHHbIMW OpPraHamMMu.

[elicTBUTeNbHO, TpeTelickoe pa3bupaTenbcTBo Kak ¢dopma 0b6LWeCcTBEHHOro paspelleHmsa Crnopos
paccMaTpuBaNoCb B KayecTBe elle OAHOro M3 LWaroB Ha MyTM MNepepacTaHusa CcoumanncTUyecKkomn
rocyZapCTBeHHOCTM B 0bLLeCTBEHHOE camoynpaBneHme <119>,

<119> KannuctpatoBa P.®. AnbTepHaTMBHOE  CyAONPOM3BOACTBO  A/A  pa3pelleHuA
3KoHoMM4eckux cnopos // CyaebHana cuctema Poccmm. M., 2000.

23 monsa 1959 r. CoseT MuHuctpos CCCP npuHan MoctaHoBneHue "O6 ynyyweHun paboThbl
rocyfapcTBeHHoro apbuTpaxka", cornacHoO KOTOpPOMY JAOMYyCKaNoCb TpeTelckoe pa3bupartenbcTso
CNOPOB MeXAY HPUANYECKUMU TNLAMMN.

Kak otmevaer M.U. KneaHapoBs, AaHHoe [ocTaHOBAEHME SIBAAETCA NepBOHA4YasibHON MPaBOBOWM
OCHOBOW 06pPa30BaHMA TPETEMCKMX CYA0B MO paspelleHnt0 XO3ANCTBEHHbIX CMOPOB HbIHELHEro 3Tana
NpaBoOBOrO pPEeryaMpoBaHMA OpraHuMsaumMm W OeATeNbHOCTU TPETEMCKUX CyAOB MO  pPaspeLleHuto
9KOHOMMYECKMX CMOpOB, KOTOpoe Oblno HaleneHo Ha MCnosb3oBaHWe OAHOW "...M3 HOBbIX ¢opm
npueieyeHma obLWECTBEHHOCTU K pa3peLlleHUtd XO3AMCTBEHHbIX CMOPOB MO OTAENbHbIM KPYMHbIM U



CNOXKHbIM AeNaM Mexay nNpeanpuaTUAMKU, OpraHn3auuammn n yuypexgeHmamun" <120>.

<120> KneaHapos M.WN. MNpownoe TpeTenckmux cyaos no paspeLleHnio SKOHOMUYECKUx cnopos //
Tpetenckunin cya. 2000. N 5. C. 68.

31 aBrycta 1960 r. 6bin yTBEPXKAEHbI BpemeHHble npaBuaa PacCMOTPEHUA XO3SMUCTBEHHbIX
CNOpPOB TPETEMCKUM CYy[O0M, KOTOPblE PEry/JMpOBa/iM OCHOBHbIE BOMPOCHI, CBA3AHHbLIE C TPETENCKMM
pa3bupaTenbCTBOM  CMOPOB, BO3HUKAIOWMX  MEXAY COLUMANUCTUYECKUMMW  NpeanpuatMammn  u
opraHmsaunamu. bbiia ycTtaHOB/EHA AOroBOpPHas NoABEAOMCTBEHHOCTb PACCMOTPEHMA CNOPOB MeXAay
opraHusaumMamu: Bblbop opraHa (apbuTparka UM TPETEMCKoro cyaa) ocyLecTBASACA B COOTBETCTBUN C
[0roBOPEHHOCTbIO CTOPOH, KOTOpas GUKCUMPOBAIACH B TPETEMNCKOM COTNIALLEHUN.

11 utoHAa 1964 r. 6611 NpUHAT MPaXKaaHCKMIA NpoLLeccyaNbHbIA KoAeKc, coaep Kawmii MNonoxkeHme o
TPETENCKOM CyAae, ABAABLUEECA NPUAOXKEHWEM K . 22 [pax[aHCKOro NpoLeccyasnbHOro Kogekca
PCOCP, TpeTelicKuii cyn MOT NPUMEHATLCA B BUAE 06LLEero npaBmia TOJIbKO MeXKAY YacTHbIMM IMLL@AMM, a
He MeKay rocyAapCTBEHHbIMM OpraHaMM U OpPraHM3aunAamMM, C OQHOM CTOPOHbI, U YaCTHbIMU IULLAMMU, C
ApYyron cTopoHbl. Kpome Toro, ykasaHHoe [osnoxKeHue (CT. 2) npegycmaTpyBano BO3MOMKHOCTb A/1A
NtoboM M3 CTOPOH B CNyvae 3aKAOYEHMA MEXKAY HMUMM JOTOBOPA O PACCMOTPEHUMU TPETEMCKMM CyLOM
"BCcex BoobLLEe MK BCeX OMpeaeneHHOro poaa Morywmux BO3HMKHYTb Bnpedb cnopoB" obpaTuTbes Tem
He MeHee 3a paspelleHMemM BO3HMKLIEro Yy HWUX CAOpa B CyA COMNacHoO obwum npasuiam
JenctBoBaBlero [parkAaHCKOro npoueccyanbHOro Koaekca. MHbIMM cioBamu, He nNpu3HaBanacb
OENCTBUTENbHOCTb TPETEMNCKOrO COralleHmaA B OTHOLWEHMN ByayLumnx cnopos <121>.

<121> Komapos A.C. Tpu yeTBepTn BeKa B HOry co BpemeHeM: K 75-netnio geatenbHoctn MKAC. B
KH.: MexayHapoaHbli KOMMepYeCcKnin apbutpaxk: coBpemeHHble npobnaembl U peweHuns. COOpPHUK
ctaten K 75-netmio  MeXayHapoAHOro KOMMep4Yyeckoro apbutpakHoro cyga npu  Toproso-
npomblLLieHHoW nanate Poccuitckoit ®egepaumn / Mog pea. A.C. Komaposa. M.: Cratyr, 2007. C. 4.

Kak oTmeuaeTcs B antepaType, BaKHENLLIMM 06CTOATENbCTBOM, CNOCOBCTBOBABLUMM YUYpEXKAEHUIO
BTAK, 6Obli0 cTpem/sieHWe COBETCKOrO rocyAapcTBa o0bOecneymtb COOTBETCTBYHOLLYIO MPaBOBYHO
NMHOPACTPYKTYPY AR PaCLUMPEHUA U MHTEHCUOUKALMWN BHELLUHETOPIOBbIX CBA3EN C KanUTaIMCTUYECKUM
OKPY»KEHMEM Ha NPUHATbIX B MMPOBOW TOProB/ie B TOT NEPUOL, YCNOBUAX.

B 310 xe Bpemsa B CCCP npoBoguicAa Uenbli KOMMAEKC MACWTabHbIX FOCyAapCTBEHHbIX
MEpPONPUATUA, CBA3AHHBIX C COBEPLUEHCTBOBAHMEM BHELUHETOProBOWM MPAKTUKKM, KOTopble 6blau
Hanpas/ieHbl Ha noBbiweHne 3GdEKTUBHOCTM BHELIHETOProBOW AEeATENbHOCTM, KOTOpaA COCTaBAAAa
BaXXHbI 3N1E€MeHT B Mpouecce MHAYCTpManM3auumn ctpaHbl. B yacTHocTM, mpoBoamsiacb MOAWUTUKA,
HanpaB/ieHHasA Ha NepeHeceHne 1M3-3a rPaHULLbl HA CBOO TEPPUTOPMIO OCHOBHOIO 06bema onepaTUBHOM
paboTbl COBETCKMX OPraHM3aLMii, BKAOYAA COrNacoBaHME U UCNOJIHEHWUE BHELIHETOPrOBbIX KOHTPAKTOB,
B TOM YMCNe 1 paspelleHne CnopoB, KOTOPble MO BO3SHUKHYTb U3 3aKA04aeMbIX CAENO0K <122>.

<122> Komapos A.C. O geatenbHoctn MKAC © pasBuTUM MeXAYHAapPOAHOro0 KOMMEPYECKOro
apbutpaxka. B KH.: XpecTomaTua anbTepHAaTUBHOIO paspelleHusa cnopos: YuyebHo-meToguveckue
maTtepuanbl 1 npaxkTuyeckme pekomeHaaumu / Cocr. I'.B. CesactbaHoB. CM6.: AHO "Peaakuma xypHana
"TpeTeickuii cya", 2009. C. 268.

MNocne NpuHATUA Ha 3aKOHoAATeNbHOM ypoBHe lonoxeHna o BTAK BO MCnosiHeHMe 3TOro akra
Mpesngmuymom Bcecoto3HOM TOpProBon nanatbl 6b110 yTBEpPKAEHO [osoXKeHne 0 NPoOU3BOACTBE AEN B
Komuccuu, a Takke 6b1m n3bpaHbl ee uneHbl <123>.

<123> ExxemecsauyHMK BcecotosHol Toproeoi nanatel. 1932, N 11, 12. C. 124.

HerocypapctBeHHbIM xapaktep BTAK npegonpenensan nopaaoK HasHayeHua ero coctaBa. BTAK Ha
nepsom 3Tane coctosana ns 15 yneHos, HazHavaemblix MNpesngmymom Bcecoto3HoM TOproBoi nanatbl U3
npeacTaBuTeNell TOProBbIX, NPOMbILWAEHHbIX, TPAHCMOPTHBIX N APYIUX XO3AMCTBEHHbIX OpraHM3aunit, a
TaKe nuu, obnagatowmx cneymanbHbiMU 3HaHUAMKM B 061aCTU BHELLHEW TOPrOB/IM U BHELLHETOPrOBOrO
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3aKoHO4aTeNbCTBa.

N3 yneHoB BTAK cTopoHbl M36Upann TpeTencKnx cyaen, KoTopble, B CBOKO O4epeapb, U3 TOFO Ke
COCTaBa 4/IeHOB Komuccumn nsbupanu cynepapbutpa. CoctaB Komuccmm HasHavyancs CPOKOM Ha OAuH
rog. B nocneaytowem nponcxoamnno, Kak npasuio, nLb NpoasieHne NoJIHOMOYMI ero cocTaBa.

Hosble nuua B coctaB BTAK BBoAMAMCL B3ameH BbIObIBWIKWX ee 4seHOB. TaKaA MpaKTuKa
obecneunBana CTabWMIbHOCTL COCTaBa W MMesla MNOJIOXKUTENbHOE 3HavyeHMe AAA  BbINOJIHEHUSA
BO3/IOXKEHHbIX Ha Komwuccuio 3agady. Ha exerogHbix cobpaHuax uyneHol Komwuccnmn umsbupanu
npeacenatens BTAK u aByx ero 3amectutenen.

CornacHo nosoxeHutio o BTAK 1 B COOTBETCTBUM C YCTAHOBMBLUENCA NPaKTUKOW, npeacenatesib
Komucecumn ocyuiectsnan pacnopsagutesnbHble pyHKUMM, BKAOYAA paspelleHre BOMNpPoCcoB, CBA3AHHbIX C
NPUHATMEM K MNPOU3BOACTBY MCKOBbIX 3aABNeHUMA M C GOpMMpPOBaAHMEM COCTaBa apbuTpaxka no
KOHKpPETHbIM genam. MNepBoe no BpemeHn peweHne BTAK gatupoBaHo 15 Hoabpsa 1933 .

MpusHaHnem ponn BTAK yXKe Ha HavyanbHOM 3Tane ee AeATe/IbHOCTU CTano yNnoOMWHaHWe O
BO3MOXHOCTU PaCCMOTPEHUS CMOPOB M3 BHELIHETOProBbIX KOHTPAKTOB MOCTOSIHHO AeNCTBYHOLWUM
apbutpaxkem B CCCP B psge AOBYCTOPOHHMX MeXKAYHapPOAHbIX TOProBbIX AOrNOBOPOB, 3aK/OYEHHbIX
CoseTckum Coto30M B NpeaBOEHHbIN Neproga,.

C MOMeHTa cBoero co3gaHua U o Hadana Benukoir OtevectBeHHOM BOMHbI BTAK paccmoTtpena
OKO0JI0 CTa crnopos. B uenom 3a nepsble ABaguaTth NeT cBoel pabotbl Komuccns paccmotpena gena, B
KOTOPbIX MPUHMMANM y4acTMe OpPraHusaumm, yuyperKaeHua u Gupmbl M3 HECKONbKUX OECATKOB CTpaH
Esponbl, A3un, AMepuKku.

Cpeay npaBoBbIX BOMPOCOB, BO3HUKABLUMX B CMOPAX, pa3peLleHne KOTOPbIX TOBOPU/IO O BbICOKOM
npodeccnmoHanmame apbuUTpoB, BCTPEYANNCL TaKME TPALULMOHHbIE N OAHOBPEMEHHO BECbMA C/IOMKHbIE
aona  apbuTparkHoro pasbupaTenbcTBa TEMbl, KaK YCTAHOB/AEHWE COOCTBEHHOM KOMMETEHUUM,
npMmeHMmMmoro npasa. [pu paspeleHnn crnopoB apbuTpaxk MNPUMEHSJ, MO CYLLEeCTBY, HE TOJIbKO
COBETCKOe npaBo. Mmenucb Takke p[ena, B KOTOPbIX pelleHMe OCHOBbIBA/NOCb HA MPUMEHEHUU
MHOCTPAHHOro npa.a.

Echn B nOCneBOEHHbIN Nepuos A0 KOHUA MATUAECATbIX TFOLOB CMNOPbl MeXKAY COBETCKMMM
BHELHETOProBbIMW OPraHU3aLMAMM U BHELUHETOPrOBbIMW OPraHU3aUMAMM U3 BOCTOYHO-EBPONENCKMX
CTPaH He 3aHMMaNn 3HaYMTeNbHOro MecTa, TO nocnaeayolme asa gecatTunetua geatenbHoctn BTAK B
OCHOBHOM Obl/IM CBfI3aHbl C pa3pelleHMemM CropoB, BO3HUKABLUMX B MPOLECCE 3KOHOMWYECKOro M
HAY4YHO-TEXHUYECKOro COTPYAHMYECTBA MeXay CTpaHamu - yneHamu C3B. Cnopbl C opraHM3aumnamm,
dupmamm 1 NpegnpUATUAMKN APYIUX CTPAH CTaZIN B 3TOT NepUOo, COCTaBAATb HE3HAYUTENbHYIO 400,

MHTEHCMBHO pa3BUBaBLUMECS SKOHOMUYECKUE CBA3M MeXKAY COLUMANUCTUYECKUMU CTPaHamM Bbian
06BEKTUBHOWN NPEAMNOCHIIKON 3HAYUTE/IbHOTO YBEANYEHMA KOMYECTBA EXKEerogHo paccMmaTpuBaBLUMXCA
B0 BTAK aen, KOAnM4ectBO KOTOPbIX K KOHLY BOCbMWAECATbIX FOA0B AOCTUINO TPexcoT. B ocHoBHOM
apbutpakHan nNpaKkTMKa bbiia cBA3aHa C NpUMeHeHMeM YHUPULMPOBaHHbIX B pamKkax COB AOKYMEHTOB,
peryimpyowmx OCHOBHble BMAbl BHELWHEIKOHOMMYECKMX OMepauuMin Mexay CouManmucTUYecKkumm
CTpaHamu. Bonblyio posib B pacliMpeHUM AeATesIbHOCTM BHELIHETOProBOoro apbuTparka, a TaKxKe B
VKPENIEHUN €ro POoaM KaK Ba)KHOro 3/7emMeHTa WHPPACTPYKTYPbl MeXAYHAaPOAHbIX 3KOHOMMUYECKUX
OTHOLLEHUI cbirpana Takxe KOHBEHUMA O paspelleHUn apbuTparkHbIM MyTeM rpaKAaHCKO-MpPaBOBbIX
CNOPOB, BbITEKAIOWMX M3 OTHOLIEHWN ISKOHOMMYECKOTO W Hay4yHO-TEXHUYECKOro COTPyAHMYECTBa
(MockoBcKaa KOHBeHLMA), KoTopas bblna 3akntodeHa B 1972 r. mexkay cTpaHamu, Bxoamslinmmm B CIB.

HecmoTps Ha HE3HAauYMTeNbHOCTb MO  KOAMYECTBY CMAOPOB C  yyacTmem  ¢éupm  u3
HECOLMANUCTUYECKMX CTPaAH, TaKMe AeNla A0BOJIbHO YacTo 6bln conpsaXKeHbl ¢ 60NbLUIOW CAOMKHOCTbIO C
TOYKW 3pEHUA pelleHus npaBoBbix npobnem. U peweHna BTAK no genam 3ToM KaTeropuu TakxkKe
npeacTaBAfM HECOMHEHHbIN MPaBOBOI MHTEPEC U FOBOPUAM O BbICOKOM KOMMETEHTHOCTU COBETCKUX
apbutpoB B cdhepe peryanpoBaHUA 3KOHOMMYECKUX OTHOLUEHUIM MeXAy CTpaHamu C PasAMYHbIMU
COUMANBbHO-3KOHOMMYECKMMM N NPABOBLIMU CUCTEMAMM.

B cnucok apbutpos, paccmaTpmBasBwmx cnopbl Bo BTAK, Bxoamnn BeaylimMe OTeYeCTBEHHbIE
cneupnanuctel B 061acTM NpaBOBOro peryinpoBaHMA BHELIHEIKOHOMWYECKOW AeATenbHOCTH, cpeau
KOTOpPbIX OblANM NpeacTaBUTENN KaK tOpUAMYECKOM HayKW, TakK M MPAKTUKKU. ITO OblAM He TONbKO
BbICOKOKBAANOUUMPOBAHHbIE npodeccmoHanbl BHELIHETOProBoW NPaKTUKN, HO 7
BbICOKOOOpPa30BaHHble, KynbTypHble ANOAM, BAAAEBLUME, KaAK MPaBUIO, TaKXKe HECKOJAbKUMMU
MHOCTPAHHbIMW A3bIKaMM.
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Ha npoTtaxeHun pgamtenbHoro BpemeHu BTAK Bo3rnasasanacb WKUPOKO M3BECTHbIMU MU
CHMUCKaBLWIMMM BONbLIOIN aBTOPUTET KaK y Hac B CTpaHe, Tak 1 3a pybexkom topuctamm. Cpeam HUX Takue
BbIAAIOLLMECA CMELMANUCTBI-NPABOBEAbI, BHECLUME CYLLECTBEHHbIA BKNAgL B Pa3BUTME OTEYECTBEHHOM
topucnpyaeHumn, kak 4.9. Pamsanues, .M. l'eHkuH, C.H. bpaTycb, B.C. MNo3aHsAKoB. be3ycnoBHO, OHU
CbIFPany pPeLLatoLLYO PO/ib KaK B Pa3BUTUM BHELLHETOPrOBOro apbuTparka B LLeJIOM Y Hac B CTPaHe, TaK U
B YKPEnneHWu aBTOpUTETA BO3rNaBAABLUErOCA MMM MNOCTOAHHO AENCTBYIOWErO0 BHELWHETOProBoro
apbutpaxka <124>.

<124> WHPopmauma o6 wnctopum BHeLWHeToprosoro apbutpaxka B Poccum c caiita Toproso-
npoMmblLLIeHHOW nanaTtbl Poccuitickoin Pepepaumm: http://www.tpprf-mkac.ru/ru/whatis/history.

B 1975 r. TocypapctBeHHbIM apbutparkem CCCP 6bino yTBEp:KAeHO [oN0XKeHMe O TpeTenckom
cyse [ONA  paspelleHMA  XO3AWCTBEHHbIX CMOPOB  MeXay O0b6befguMHEeHUAMW, NpeanpuaTUAMM,
OpraHM3aumMAMK U yupexaeHnamm <125>. CornacHo Ha3BaHHOMY [1ONOMKEHMIO XO3AMCTBEHHbIE CNOPbI
MEXAY XO3AWCTBYIOLWMMM CyObEeKTaMW MOIMAM NepenaBaTbCs Ha paspelleHue TPeTemcKux CcyaoB B
COOTBETCTBMM C B3aMMHbIM  cornaweHnem. OfHAKO NPeabaABAEHUIO UCKA  AO/MKHO  Oblio
npeAwecTBoBaTb MNpeabaABAeHWe npeTeH3un. Takum obpasom, cobaogeHne npeaBapuTeNbHOro
YPeryanmpoBaHua cnopa ABASAOCb 06A3aTeNlbHbIM YCI0BMEM, HecoboAeHMe KOTOPOro /uwano
BO3MOXHOCTM 06paLLaTbCs B TPETEUCKUI CYA.

<125> MNocraHosneHune MNocapbutpaxa CCCP ot 30 gexkabpa 1975 r. N 121 // BHA CCCP. 1976. N 6.
C.3.

Jonyckanocb u3bpaHWe TPETeMCKoro cyaa pPyKoBOAUTENAMU OObeAVHEHWUN, nNpeanpusaTUi,
OpraHU3aLmin U yYperKaeHNn, BbICTYMAOLWMX CTOPOHAMM MO Aeny, U3 YUCNa AUPEKTOPOB 06beANHEHN,
npeanpuaATuii, PyKOBOOMTENE OpraHM3aunii, YYpeaeHWi, WHXeHEepHO-TEXHMYECKUX PaboTHMKOB,
pabOTHMKOB HAy4YHO-UCCNEAOBATENbCKUX YUYPEKAEHWUN, OBOLLECTBEHHbIX OPraHU3auMin U [pyrux auu,
KOMMNETEHTHbIX B paspelleHnn BO3HMKLIEro cropa. MNpu sTom TpeTenckuii cyn nsbupanca B coctase
OLHOro nan Ntoboro HeYeTHOro Yncna cyaei. Ecam Tpetenckuin cyg coctoan ms Tpex unm 6osee YneHos,
nocnefnHue n3bupanu npeacepatens.

B cooTBETCTBMM C YyKasaHHbIM [lo/fIOXKEHWEM TpeTelcKMe cyabl HaZenannce u nybamyHbiMu
byHKUuMamn. Tak, TpeTeickomy cyay NpeaocTaBasNoCcb NpaBo 3aTpeboBaTb OT npeanpuaTuii 1
OpraHM3aumii, KOTopble Y4acCTBOBA/IM B TPETEMCKOM pa3bupaTenpCTBe, HEOOXOAUMbIE ANS Pa3peLleHns
cropa mMaTepuasnbl U AOKYMEHTbI; TPETENCKUI cya Mor 06A3aTb /ML, YHACTBYIOWMX B Aene, NPon3BecTym
CBEPKY pacyeToB, Ha3HayuMTb 3KcrnepTusy. Kpome TOro, npu BbIABNEHWM B XOL4e TPETENCKOro
pa3bupaTennpCTBa Cepbe3HbIX HEAOCTATKOB B paboTe NpeanpUsaTUi U OpraHn3aumii TpeTenckuin cyg, ooin
BMNpaBe BbIHECTWM  CMeuuMasbHoe  onpefeseHMe, KOTOPOe  HanpaBAs/OCb  PYKOBOAUTENAM
COOTBETCTBYIOLWMX MNPeAnpUATUIA U opraHu3aumin. Ha pykoBoauTenei Bosnaranacb 06A3aHHOCTb B
MECAYHbIA CPOK YCTPaHUTb BbIABAEHHbIE HEAOCTaTKM M COOOWMTbL 006 3TOM rOoCyAapCTBEHHOMY
apbuTpaxky, B apxmMBe KOTOPOro XPaHMIOCb AeN0, PACCMOTPEHHOe TpeTerckum cygom. Cpeau
[OOCTOMHCTB TPETENCKOro pa3bupaTtenbCTBa yKa3blBaOCh Ha ero 6e3803mMe34HOCTb, MOCKO/IbKY NOLWIMHA
3a paccMmoTpeHune gena He B3nmanachb <126>.

<126> Apbutpaxk B CCCP: YuebHoe nocobue. C. 214 (aBTop rnasbl - B.M. BonoxaHWH).

CoBpemeHHbIt 3Tan gesatenbHoctn BTAK, koTopaa B 1987 r. cornacHo Ykasy [lpesuanyma
BepxosHoro Coseta CCCP ot 14 pekabpsa 1987 r. N 8135-11 "O6 ApbutparkHom cyge npwu Toproso-
npomsbiwneHHon nanate CCCP" BTAK 6bina nepeummeHoBaHa B ApbuTpakHblii cys npu Toproso-
npomsbiwneHHon nanate CCCP, HauMHaeT cBOM OTcYeT ¢ NpuHATMA B 1993 r. 3akoHa P® ot 7 niona 1993 r.
N 5338-1 "O MexayHapoaHOM Kommep4yeckom apbutpaxke" <127> (ganee - 3aKoH 06 apbuTpaxke).
MpuHATUE 3TOro 3aKoHa BrepBble B OTEYECTBEHHOM MCTOPMM MPABOBOrO PasBUTMA CO343N0 LE/bHYIO
3aKoHoAaTeNbHyto 6a3y aAna AeaTeNbHOCTU TPETEMCKOro cyaa B 061acTM MeXAyHapoaHOM TOProsau.

<127> Begomoctn CH v BC P®. 1993. N 32.
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3akoH 06 apbutparke OblA NPUHAT Ha OCHOBe TWNOBOrO 3aKOHAa O MeXAyHapoAHOM
KOMMepYecKkom apbutpaxke, KoTopbih Obin paspaboTtaH Komuccmein no npaBy mexayHapoAaHoM
Toproenn (FOHCUTPAJN) 1 coaep*UT B MUHUMA/IbHOM KONMYECTBE OTK/AOHEHWs OT TeKcTa TuMnoBoro
3aKOHa. DTN OTAMYMA OTPAXKAIOT onpeaeneHHble TPaAULMK, CNOKUBLLUMECA Y HAaC B CTPAHE B NMPaKTUKe
MeXKAyHapoaHOro apbutparka B npeaLwecTtsytowme rogbl. B uenom e 3akoH 06 apbutparke NOAHOCTbIO
CcoOTBETCTBYEeT (yHAAMEHTa/IbHbIM  MPUHUMMNAM, Ha KOTOPbIX OCHOBbLIBAETCA peryiMposaHue
MeXAyHapoaHOro apbuTtparka, N NpPU3HaeTca MeXKAyHapoaHbIM COObLLECTBOM, TaK KaK OTBeYaeT ero
3aJa4am B Aesie CnocobCcTBOBaAHMA Pa3BUTUIO MEXAYHAPOAHOro COTPpYAHNYeCTBa.

Kpome Toro, 3akoH 06 apbutpaxe yTBepann HoBoe [losoxeHne o MexayHapoaHOM
KOMMEpPYECKOM apbuTpaxkHom cyge npu ToproBo-npombiwieHHON nanate Poccuiickon deaepauum
(MKAC) <128>. [laHHoe [MonoxkeHue 3akpenuao crtatyc MKAC Kak caMoCTOATE/IbHOTO MOCTOSHHO
OENCTBYIOLLErOo  apbuTpakHOro yuypexaeHua (TpeTelMcKoro cyaa), OCYLLEeCTBAAILWEro  CBOH
OeATeNbHOCTb B COOTBETCTBUM C 3aKOHOM 06 apbuTpake.

<128> MpunoxkeHue 1 K 3akoHy PO "O MeKayHapoaHOM KOMMepYEeCcKoM apbutparke".

3aKoH 06 apbuTtpaxe npeaocTtasuMn TOProBo-NPoOMbIWAEHHON nanate Poccuiickoit Pepepaunn
nofHomoumnsa yrteep:aatb PernameHT MKAC, nopsfok ucuncneHus apbutpaxkHoro cbopa, CTaBKM
roHopapoB apbUTPOB U APYrMX PacxodoB CyAa, a TaK¥Ke BO3/I0XUA Ha Hee OKa3aHWe MHOro coaeincTema
OeATeNbHOCTU cyaa.

WNTak, uctopuyeckoe pasBUTME asibTEPHATUBHbLIX CNOCOBOB paspelleHus MPaBOBbIX CMOPOB B
Halel cTpaHe 6blI0 AOCTaTOYHO MPOrPEeccUBHbIM. MNPUYMHBI, KOTOpble MPEnATCTBOBAaAN Pa3BUTUIO
OO0roBOPHbIX CNOCOb60B paspelleHMs NPaBOBbIX CMOPOB Ha NPOTAXEHUN BCErO UCTOPUYECKOro Nnepmosa,
3aK/I0YaINCb B CU/IbHOW TOTA/IMTAapPHOW BNACTM CaMOAEPXKaBUA; OTCYTCTBUM IKOHOMMYECKON OCHOBbI
ONA YaCTHOM MHMUMATUBLI, B TOM Yncie U B chepe pa3bupaTtenbcTsa CnopoBs; TPAANLMOHHON ciabocTu
TOProBoro (Kyneyeckoro) cocnoBus, KOTOPOE BMN/IOTb 40 BTOPOM NOJIOBUHbLI XIX B. Haxo4MNOCh Aaxe B
JIMYHOW 3aBUCUMOCTM OT I/TaBEHCTBYHOLLLETO COC/IOBUSA - ABOPSAHCTBA.

OcHOBHOEe pa3BUTUE aNbTepPHATMBHbIE CMOCOBbLI YPeryiMpoBaHUs CNopoB, a MMEHHO TpeTelcKoe
pa3bupaTenbCcTBO, MOMYYNIM B COBETCKMI Mepuoa, M He MpaBbl Te WcCaedoBaTenu, KoTopble He
npusHaloT 3Toro ¢akta. Kateropuuyeckm HeobbEKTMBHbI Te, KTO MNojaraet, 4YTo B YCAOBUAX
aAMUHUCTPATUBHO-KOMaHAHbIX METOA0B YynpasieHUAs SKOHOMUKOW TpeTeickoe pas3bupaTenbcTBO He
NoNYYnNo, 4a U He MO0 NOAYYUTL LIMPOKOrO PacnpocTpaHeHua.

§ 3. MpumunpuTENbHbIE NPOLLEAYPLI KaK MEXKOTPACNEBON MHCTUTYT
YPErynmpoBaHua nNpaBoBbIX KOHGANKTOB

K coxanenuio, B HaCTOFILLLMVI MOMEHT Y HaC NpPaKTU4eCKN HET Ky/1bTypbl BeAEeHNA Neperosopos n
NMOWUCKa B3amonpunemnaembliX peLueHMﬁ. 3aKOHbI 0 Megnaumn, KOTOpble MNPUHATbLI, NOYTU HE pa60TamT,
CQlydaun 3aKno4eHunA CornalweHun Bce ele egMHNYHbI. Hapo 6onee akTUBHO MHCbOpMMpOBaTb rpaxgaH o
BO3MOXHOCTU pa3pewnTb CNop C NOMOLLbIO KBaﬂVId)I/ILI,MIOOBaHHOFO nocpeaHuKa, a TakXXe noAymaTtb Haj
LI,EJ'IeCOO6pa3HOCTbIO BBeAEHUA obA3aTenibHOro nNPUMEHEHNA NPUMUPUTE/IbHBIX nNpoueayp npu
pa3peweHnn HEKOTOPbIX BUAO0B CNOPOB.

(M3 MocnanHus NpesngeHTa PepepanbHomy CobpaHuio
oT 22 nekabps 2011 roaa)

B HOPMATUBHbIX aKTax cneayeT pa3fensaTb Takue cnocobbl aibTEPHATUBHOIO PaspeLleHuns cnopos,
Kak "npumuputenbHas npoueaypa”, "cornacutenbHas npoueaypa’, "nocpeaHu4yecTBo", a TaKkKe
noHATUA, nx obosHavawowme. C LUENbIO HEeAONYLWEHNA HapylleHUs BaKHeMlWero B TEPMUHONOMMU U
Hay4YHON MeToaoNOorMM TpeboBaHMA: BBOAMMbIE TEPMWHbI, 3HAKM (CMMBOJIbI) M MOHATUA AO/KHbI
HaxoAMTbCA B OAHO3HAYHOM OTHOWEHUM K (aKTam, MX XapaKTepuUCTMKam, K npeanosaraembim
CBOMCTBAM M 3aBUCMMOCTAM B M3y4aeMblX OObEKTaX, a TaK»Ke IOMMUYECKOro 3aKoHa TOXKAECTBa, COrNacHo
KOTOPOMY KarKaasa MbIC/lb, KOTOpaa NPMBOANUTCA B A@HHOM YMO3aK/AOUEHUN, NPU NOBTOPEHNN AO/KHA
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MMEeTb OAHO M TO e onpegesieHHoe, YCTOMYMBOE COAEepKaHUe, YTO, B KOHEYHOM cyeTe, NPUBOAMUT K
HEeZOMNMOHMMAHUIO M  PA3HOYTEHMIO MNOHATUI "nNpumupuTenbHas npoueaypa"”, 'cornacurtenbHas
npoueaypa"”, "nocpegHuyectso”. Ecam ux ceivac He pasfenuTb, TO 3TO 3aTPYLHUT UX BHeAPEHWE B
POCCMICKYIO NPaBOBYIO cucTeMy <129>.

<129> CronetoBa [O.3. KOHOAMKTBI B MeEXAYHAPOAHbIX KOMMEPYECKUX CAENKaXx MU
anbTepHaTMBHbIEe cyaebHomMy cnocobbl nx paspelweHuns: AsToped. AnUC. ... KaHA. opua. Hayk. M., 2007.
C.13.

MpumunpuTenbHble npoueaypbl NpeacTaBnAoT coboi 3aKOHHYO M A0O6POBONBbHYIO AEeATENbHOCTb
Cy6bEeKTOB KOHPIUKTA, @ B HEOBXOAMMbIX CYYanX - U TPETLETO NNLA, COAENCTBYIOLLENO NPUMUPEHUIO,
HanpaB/IEHHYIO HA MUPHOE YPEeryIMpoBaHMe KOHGAMKTa.

[elicTBUTENbHO, NPMMUPEHNE CTOPOH CNOPa MOKET MPOXOAUTL KaK C MPMBAEUYEHNEM TPETbUX NNLL
(nocpeaHuKoB), Tak U 6e3 Mx yyacTvsa. Posib NOCPeAHUKOB B AAaHHOM C/ly4ae 3aK/alo4aeTcs B TOM, YTobbl
NOMOYb CTOPOHAM Aydlle MOHATb APYr APYra, 4OCTUYL COrNacua, KOMNPOMMUCCA, NPEASIOKNUTL YCA0BUA,
Ha KOTOPbIX MOET ObiTb yperyimMpoBaH cnop. Mpu 3ToM TPeTbe ANLO, BbICTyNas NPUMUPUTENEM, He
nccneayet A0Ka3aTeNbCTBa, He yCTaHaBAMBaeT GaKTbl, €ro rnaBHanA 3a4ava 3ak/aovaeTcsa B obecneyeHmm
B3aMMOMNOHMMAHMA MEXKAY CTOPOHAMM U BbISBNIEHNIO BO3MOXHOCTM PELUEHMA crnopa Ha Npuemiemblx
ONA CTOPOH YCNOBMAX. B 3TOM M 3aK/ilo4aeTca CYLWHOCTb NPUMUMPUTENbHOM npoueaypbl U ee
NPUHUMNNANAbHOE OT/IMuMe OT cyaebHOW M TpeTencKol npoueaypbl ¢ ee 06a3aTeNlbHbIM A8 CTOPOH
CMopa peLleHreM TPETLETO JINLLA, AAIOLLETO OLEHKY COBbITUAM, UMEBLUMM MECTO B MpoLuiom <130>.

<130> AasbigeHko [.J/1. MupoBoe cornawieHue Kak CpeacTBO BHecyaebHOro yperyampoBaHua
YaCTHOMPAaBOBbIX CMOPOB (MO npaBy Poccun U HeKOTOpbIX 3apyberkHbiXx cTpaH): Auc. ... KaHAd. opua.
HayK. M., 2004. C. 46, 47.

Mo mHeHuto A. TllonyakToBa, npemmyLLecTBa NPUMUPUTENbHbLIX Mpoueayp B CpaBHEHWU C
cyfebHbIM cnocobom paspelleHns KOHPAMKTA 3aKN04aLOTCA B CIEAYIOLLEM:

1) cTtopoHa cnopa He MoKeT bbiTb yBEPEHa B TOM, YTO CyZ, MPU PAacCMOTPEHWW Aena BblHeceT
pelleHMe MMEHHO B ee NoJb3y. Y4YacTBya B MpoLLecce, KaxAaA CTOPOHa PUCKYeT ero npourpatb.
PesynbTaT cygebHoOro npouecca MOMET 3aBMCETb OT pasHblX (aKTopoB, Hanpumep OT
npodeccroHanbHbIX U TIMYHOCTHbBIX KAYeCTB OpUCTa, NPeACcTaBAAIOLLErO MHTEPECHI CTOPOHbI B NMPOLLECCE,
OT cobpaHHbIX LOKa3aTenbCTB NO Aeny U T.4. B cBoto oyepesp, npuberasa K NPUMMPEHMUIO, CTOPOHDI
Haxo4AT M CAMOCTOATE/IbHO BbIOMPAIOT TOT Pe3y/bTaT, KOTOPbIA MOXKET UX YA0BNETBOPUTD;

2) HeonpeneneHHOCTb B paspelleHUM crnopa OyaeT npucyTcTBOBaTb WM MOCAE BblHECEHMSA
cynebHoro peleHns, NOCKOJIbKY OHO MOXKET BbITb 06Ka0BaHO B BbllecToAlMe cyaebHble MHCTaHLMM:
anenNAUMOHHYIO, KaCCaUMOHHYIO W Hap3opHyt. CneayeT OTMETUTb, YTO CAydanm 06rKasoBaHUS
onpeaeneHunin cyaa ob yTeepRaeHUN MUPOBOTO COMMALLEHNA Ha NPAKTUKE KpalHe peaKu;

3) paccmoTpeHue pgena B cyaebHoOm nopagKke nNpeaycMaTpuMBAeT yYMnaaTy COOTBETCTBYHOLMX
rocyapCTBEHHbIX MOLWJMH, UHble cyaebHble pacxoapl (3a NpoBegeHNe 3KCNePTU3bI, BbI3OB CBUAETENEN),
BbIN/IATy BO3HarpaxkAeHU agBoKaTaM, KOMaHAMPOBOYHbIX pacxoaoB v T.4. CyaebHoe pa3bupartenbcTso
ABNAETCA AOCTAaTOYHO 3aTpPaTHbIM He TOJIbKO A/IA CaMMX CTOPOH, HO W Ans rocyaapcTea. PaspelleHue
KOHOIMKTA € MCNO/Nb30BaHMEM a/ibTePHATMBHbIX CNOCOOOB COKpALLAeT yKasaHHble pacxoAbl B ABa U
6onee pasa;

4) 3aKNtO4YeHWe MUPOBOTO COFNALIEHMA WM MHOM cnocob yperynvpoBaHUA cnopa MNO3BOAAIOT
CTOPOHAM peLlInTb CBOM CMOPHble BOMPOCHI B CyLLECTBEHHO 6osiee KOPOTKME CPOKU. B TOo Bpema Kak
npoLecc cyaonpor3BOACTBA U UCNOJIHEHMA CyAebHOro pelleHuUA MOXKET 3aTAHYTbCA A0 NOAyroaa, a B
OTAENbHbIX CAYYaaX U AOoNblUe;

5) pa3spewas cnop MWUPHbBIM MyTeMm, CTOPOHblI He paspylwalT Mmexay coboin wmmerowmeca
napTHepPCKMe oOTHoweHMA. Kpome Toro, cama npoueaypa nNpUMMUPEHUs B OTAMYME OT cyaebHoro
pasbupaTenpcTBa cosgaeT atmocdepy aoBepus U COTpyAHMYecTBa. PaspelneHne KoHOAMKTA B
cypebHom nopsaKe 3a4acTyro CNOCcobCTBYET He NMPeKpaLleHnio BO3HUKLLEro KOHGAUKTA, a nepexoay ero
B HOBYIO CTaZuIO;

6) paspelweHne KOHOMKTOB Yepes MNPUMUPUTE/IbHbIE MPOLEeAYPbl CyLW,EeCTBEHHbIM 0b6pasom



CHUM}KAET HarpysKy Ha cyabl. 9TO 0COOEHHO aKTyasbHO C YY4ETOM YiKe C/IOXMBLIENCS TeHAEHUMU PocTa
KosnyectBa obpauweHMn 3a cyaebHoM 3alWmTon, M npexae Bcero B chepe XO3ANCTBEHHbIX U
9KOHOMWYECKMX OTHOWEHMN. Bo3pacTatowas Harpyska Ha Ccyger npuMBOAMT K  HApyLIEHWUIO
npoueccyanbHbiX CPOKOB, CHWMXEHWUIO KayectBa paboTtbl. B cyaebHom nopAagKke  AONAXKHbI
paccMmaTpuBaTbCA WCKAIOYUTENBHO C/OXHbIE [Aefla, a BCE WHble AO0/KHbl OblTb MNpeKpalleHbl
Npou3BOACTBOM HA CTaguMuM MNOAFOTOBKM pgena K cyaebHomy pasbupatenbctBy. 3aKoHopaTtenb
npezoCTaBuA TaKyto BO3MOXKHOCTb B MPOLECCYasibHOM 3aKOHe U ee He0bX04MMO aKTUBHO UCNO/b30BaTh
<131>.

<131> Monysktoe A. MpumupeHuMe CTOPOH B apbuUTpaKHOM W rpaskaaHckom npouecce //
ApbuTparkHbIi U rpaxkaaHcKkmMt npouecc. 2006. N 5, 6.

Obwme npu3HaKM NpUMMUpPUTENbHbIX Mpoueayp: 1) npumupuTenbHble NpoLeaypbl ABAAKOTCA
MMEHHO Mpouesypoit B TOM CMbIC/le, YTO NPeACTaBAAloT cobol nocnenoBaTeslbHO COBepllaemble
OeNCTBMA, HanpaB/eHHble HAa AOCTUXKEHME KOHKPETHOro pesynbTaTa; 2) OeWCTBUA, CoBepllaemble B
Xo4e MNPUMMPEHUA, AO/MKHbl ObiTb 3aKOHHbIMW, T.e. He [O/BKHbl HapylwaTb HOPM 3aKoHOB; 3)
obpalleHMe K TakMm npoueaypam OCHOBAaHO Ha B3aMMHOW A06pPOBO/ILHOCTU CTOPOH; 4) npoueaypbl
HanpaBs/ieHbl HA yperyanpoBaHne KOH(AUKTA, T.e. Ha ynopAaAouYMBaHME M HanaKkmMBaHMEe OTHOLLEHWI
MeXK4y CTOPOHAaMW, Ha HaXOMKAeHWe B3aMMOBLITOAHOTO MyTU JIMKBUAAUMKW  KOHPAUKTA; 5)
YperynmpoBaHme KOHQAMKTA OCYLLECTBAAETCA MUPHLIM NyTeM; 6) OCHOBHbIMM CybbeKTaMK Mpoueayp
ABNAIOTCA CTOPOHbl KOH}/IMKTA, XOTA B LENAX COAEWCTBMA €ro YpPeryiMpoBaHMIO BO3MOXHO
npuBieYeHMe TPeTbero /vua, He HaAefeHHOro MpPaBoOM MPUHATMA pelleHus; 7) [AeTanbHoro
3aKoHOZAaTe/IbHOro PeryiMpoBaHua npoueaypbl He TpebyioT.

MpuMmnpuTenbHble MNPOLEAYPbl €CTb MEXOTPacaeBoW WHCTUTYT. M XOTA BHellHee CXOACTBO
(eanHoe HaMmeHOBaHME MPaBOBOTO WHCTUTYTA) MeEAY HUMMU OTCYTCTBYET, OTAe/ibHble BUAbI
NPUMUPUTENbHBIX NPOLLEAYP MPUMEHAIOTCA B Pa3/IMYHbIX OTPACAAX Npasa.

BHyTpeHHee CXOACTBO MpUMMpPUTENbHBLIX npoueayp nossosfer H0.C. KONACHMKOBOWN BblAeNNUTb
cieaytolme YepTbl MPUMUPUTENbHBIX NpoLeayp:

1) ocHoBaHMem A5 O6palleHnA K NPUMMPUTENIbHbIM NpoLeaypamMm ABAAETCA KelaHue camux
CTOPOH CMOPHOTo MPaBOOTHOLEHUA (MCKIOYEeHWe cocTasAeT cobatogeHne NPeTeH3NoOHHOro NopaaKa B
CyYanx, NPeayCcMOTPEHHbIX 3aKOHOM);

2) onAa NPUMUPUTENbHBIX MPOLEAypP XapaKTepeH 0cobblii CYyObeKTHbIM COCTaB: 3TO CY6BLEKTbI
KOH}IMKTA, T.e. YYaCTHWKM CMOPHOTO MaTepuasbHO-NPaBOBOro OTHOWeEHMA. [pU HEBO3MOMKHOCTU
YPEerynmpoBaTb KOHOAMKT CaMOCTOATENbHO CTOPOHbI MOFyT 06paTUTbCA K TPETbEMY WL, KOTOpPOe
cnocobcTBYET NPUMMUPEHUIO, HO HE HaZeleHO NPaBOM BbIHOCUTL 06s3aTe/IbHOE AN CTOPOH pelleHue;

3) uenblo NPUMEHEHMA UHCTUTYTa NPUMUPUTENLHbLIX NpoLeayp B Ntoboi chepe 06LWECTBEHHbIX
OTHOLUEHMI ABAAETCA yperyanpoBaHue KOHGANKTa;

4) npeamMeT WHCTUTYTA MPUMUPUTENbHBLIX MpPOLEeAypP COCTaBAAT KaK [AeUCTBMA CTOPOH,
HanpaBe/ieHHble Ha yperyanpoBaHne KOHGAUKTA, Tak U AEACTBUA TPETbero nua, CnocobCTBYOWEro nx
npumupeHunio. Ecam npummpuTenbHble npoueaypbl UCNOAb3YIOTCA nocie obpalleHna B cyd, B 3TOT
npegMeT BXOAAT [AeWCTBMA Cyha, HanpaB/eHHble Ha obpaleHue CTOPOH K MPUMMPUTESIbHBIM
npoueaypam (pasbAcHeHWe nopsagKka obpalleHusa, ero nocneacTBUM, npeumyllects M T.4.),
COOTBETCTBYIOWME AelCTBUA cyna (obbaBneHue nepepbiBa B cyaebHOM 3acefaHuuv, OT/IOXKEHUe
cyaebHoro pasbupaTtenscTea), NPOBEPKA U YTBEPKAEHNE MUPOBOTO COMNALLEHNUs;

5) npuvmeHeHVe NPUMMUPUTENbHBLIX MNpoLeayp BO3MOXHO B MPaBOOTHOLIEHWUSX, B KOTOPbIX
Cy6BEKTbI MOTYT PacnopsaKaTbCs CBOMMM NpaBammn <132>,

<132> KonsicHukoBsa H0.C. MpumunputenbHble npouesypbl B apbuTtpaxkHom npouecce: Astoped.
OVC. ... KaHg. topua. HayK. EkaTepuHbypr, 2009. C. 15, 16.

MeKay Tem B OTAMYME OT NpoLeaypbl paspelleHna crnopa, Ueab KOTOPOI COCTOUT B BbISBAEHUM
nNpaBoi M HenpaBoM CTOPOH W BbIHECEHMM pPEWEeHMA Ha OCHOBaHWM HOPM npaBa, BCAKasA
npMMUpUTENbHAA NpoLeaypa HaleneHa, BO-NepBbIX, Ha YyCTPaHeHWe NPOTUBOPEUNI MeXKAY CTOPOHAMM;
BO-BTOPbIX, Ha COHAMMKEHME MO3UUMA CTOPOH W AOCTUMKEHWE B3aMMOMPUEMIIEMOro BbiXoda U3
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CNOXKMBLUENCA CUTYaLMU; B-TPETbUX, HA COXPAHEHME UIN BOCCTAHOB/IEHWUE KOHCTPYKTUBHbIX OTHOLIEH WA
MeXAy CrnopsAWuMM CTOPOHaMW. B oTiMumMe OT neperoBopoB Npu MNPUMMUPUTENBHOM Npoueaype
Y4YaCTBYET TPETbE /INLLO - HE3ABUCMMbI NOCPEAHUK, MPUMUPUTENb.

Mockonbky nbasa npummMpuTeNbHaA npoueaypa OCHOBbLIBAETCA HA MeperoBopax CTOPOH,
YPEryAnMpoBaTb BO3HMKLUMIA CMOP, 3aKAOYMB MMPOBYID CAENKY, CTOPOHbl MOTYT CaMOCTOSTE/NbHO.
OfHaKo oO4YeHb 4YacTo MPOTUBOPEUMA MEXKAY CTOPOHAMM HACTO/NIbKO CepbesHbl, 4To Tpebyetca
BMeLLATENIbCTBO CTOPOHHETO /IMLLA, KOTOPOE NMOMOMKET UM UX NPEOAONETD.

loBOpA O MpeumyLLecTBax COrlacMTeNbHbIX Npoueayp Mo CpaBHEHMUIO € cyaebHbiM npoueccom,
r.0. A6onoHMH yKasblBaeT cneaywowme: 1) npoueaypa 0OCYKAEHMA MO3ULUA CTOPOH HOCUT
YNPOLLEHHbIN XapaKTep; 2) NocpeaHUK He BbIHOCUT 06A3aTesIbHOro AN CTOPOH pelleHus; 3) CTOPOHbI
OroBAPMBAIOT XapPaKTEP M pasMep CBOWUX Pacxofos; 4) HeobXxogMMOCTb B PacKpbiTUM MHOOPMaL MK
CTOPOHAMMW MUHWMASbHA; 5) NocpeaHMK MOMOraeT CTOPOHaM 03HAKOMMUTBCA C NO3MLMEN U UHTEpPEeCaMM
OPYro CcTopoHbl cnopa; 6) obcykaeHue Bepetca B CBOOOAHOM MaHepe, 3aHMMAemas MO3MLMA
M3faraetca CTOpoHamu HedopmanbHO; 7) CTOPOHbI CaMM OMpesenAtT NopAAOK nNpoBeseHuA
COBELaHNA C NocpesHUKOM (COBMECTHO WAM pasfenbHo); 8) pes3ynbTaToM yperyiMpoBaHUs crnopa ¢
npusBaeyYeHMEeM MoOCpeHUMKa ABAAETCA B3aMMOBBLIrOAHAA ANA  CTOPOH MUpoBas caenka; 9)
cornacutenbHas npoueaypa 3PPeKkTMBHA M 3IKOHOMMYHA, @ HebONbWOW PUCK CBA3AH AUWb C
HEBO3MOYHOCTbIO 3aK/IOYEHMA MUPOBOW caenku; 10) Bce cornacuTeNnbHble NpoLeaypbl HOCAT YACTHBbIN,
KOHOUMAEHUMANbHDBIN XapaKTep <133>.

<133> Ab6osioHuH I.0. MocpegHNYecTBO NpU paspelleHUn CNOPOB KaK anbTepHaTMBa cyaebHom
Taxbe // FOpucr. 2001. N 5. C. 37.

[JeicTBuTeNbHO, B HacTosLWEee Bpems Bce bonbliee pacnpocTpaHeHne NoayyaeT yperyampoBaHme
CNopoB Mpu MNOMOLLM NpumMmnpuTens (nocpeaHunka, meauatopa), Koraa "...TpeTbe 6ecnpucTpacTHoe U
KOMMETEHTHOE /INLO MbITaeTcA 3a CYeT OpraHusauMu obWeHUA Mexay CTOPOHaMW MO3BOJIUTb MM
CPaBHUTb WX B3aMMHble MO3ULMW W HANTM C ero MNOMOLLbIO MPUEMIEMOE U NPOYHOE pelleHune
KOH}IMKTA, KOTOPbIN UX NpoTUBoNocTaBaneT" <134>,

<134> Knep 3. Hotapuat n megmnaums // Hotapuat 3a pybeskom: nosutmsHbIA onbiT / LleHTp
HOTapuWanbHbIX UccneaoBaHNn: MaTepuansl 1 ctatbu. Boin. 7. CM6.: U3a. opua. ¢-ta CN6IY, 2006. C.
179.

B cootBeTcTBMM € N. 3 cT. 1 TUNOBOro 3aKOHa O MeXAYHAPOAHON KOMMEPYECKOM COrnacuTelbHow
npoueaype (ganee - Tunoson 3akoH KOHCUTPA/T) noa TepMmuHom "npummnputens” NoHMMaeTca AunLo,
KOoTopoe He 06n1asaeT NOHOMOYMAMM BbIHOCUTL 006A3aTeNIbHOE A1 CTOPOH pelueHue. Mpuyem B cuay
cT. 12 Tunosoro 3akoHa KOHCUTPAJI, ecnu CTOpOHbl HE AOroBOPUAUCL 06 MHOM, MPUMMPUTENL He
MOMEeT BbICTynaTtb "...B KayecTBe apbuTpa no crnopy, KOTOPbIM ABAAACA MAW SABAAETCA NpegMeTom
COrflacuTeNIbHOM Npoueaypbl, AU NO APYroMy CNopy, BO3HUKLIEMY B CBA3WU C TEM ¥Ke LOroBOPOM WM
NPaBOOTHOWEHMEM MWAM B CBA3WM C J/I0ObIM MMEIOWMM K HeMy OTHOLEHME [A0roBOPOM WM
npaBooTHoweHnem". U 3aecb Heob6Xo4MMO OTMETUTb, YTo N. 9 cT. 1 Tunosoro 3akoHa HOHCUTPAN
NPAMO 3aKpenifAeT HEBO3MOXHOCTb MPUMEHEHUA 3TOro TUNOBOTO 3aKOHA K C/ly4asaMm, KOraa cyaba Uaun
apbutp (TpeTelcknin cyabs) B Xode cyaebHoOro uAM TpeTemcKoro pasbupartenbcTBa MbiTaeTcs
COAEeNCTBOBATb YPEryIMPOBAHUIO COpa.

YperynupoBaHve crnopa NOCPeACTBOM MNPUMMPUTENBbHBIX Npoueayp npeactasaser cobol
€MHCTBO NpPaB M B3aMMHbIX UHTEPECOB CTOPOH, KOTOPOE AOCTUIAaeTCA Ha OCHOBE COMMalLEeHUA Mexay
HUMW. BaXXHO OTMETUTb, YTO A8 NPUMMPUTENBbHOM GOPMbI XapaKTepHbl, BO-MEpPBbIX, ONepaTUBHOCTL;
BO-BTOpbIX, MeHbLUasA $bopMann3oBaHHOCTb; B-TPETbUX, YMPOLLEHHOCTb; B-4ETBEPTbIX,
KOHOUAEHLMANbHOCTb Npoueayp.

Kak cnpaseganso otmevaet [.3. CToneToBa, B MeXAyHAapOLHOW AOKTPUHE HET eaAnHOO0BpasHoro
onpeaeneHna MNPUMUPUTENLHOM, COrMacUTeNbHOM Npoueaypbl M nocpedHunyectsa <135>. OpgHako
CYLLECTBYIOT Pa3/IMyHble TOYKW 3PEHMA B BOMPOCE COOTHOLWIEHMSA 3TUX anbTepHATUBHbIX CNocobos
paspeweHusa cnopoB. C OAHOM CTOPOHbI, MOCPEAHNYECTBO PACCMATPMBAETCA KaK PasHOBMAHOCTb
NPUMUPUTENBHONM MpoLeaypbl, C APYron - CYMTAeTcs, YTO MOCPenHMYecTBO U NPUMUPEHME - 3TO
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CMHOHMMbI, C TPETbeM - YTo 3TO abCONOTHO pasHble anbTepHaTUBHbIE CNOCO6bLI YperyMpoBaHMsA CNOpPOB.
CpaBHMBan 3T cnocobbl, UCX0AA U3 NPU3HAKOB, MPUCYLLUX UMEHHO MNOCPEeAHNYECTBY, MOXHO BblAENUTb
cnegytowme cXoaHble NPU3HaKKU: TPETbE /IMLO UrPaeT akKTUBHYHO POJ/ib B YPETYIMPOBAHUN CNopa MeXay
CTOPOHAMU; BbIC/YLWIMBAET MHEHMS BCEX YYaCTHMKOB, CTapascb WX TMOHATb, nNepenatb MOHATOe
OCTa/iIbHbIM, a TaKXKe cAenatb nepegaHHoe NpeameToM MeperoBopoB. TpeTbe /MU0 He A0/KHO
NPUHUMaTb pelleHne 3a CTOPOHbI, HO, MO/b3ySACb NPABOM BHECEHUA NPeANOKeEHUI 06 yperyiMpoBaHuu
crnopa Ha /toboli cTagmu npoueaypbl, MOXKET NPeasoNRUTb CTOPOHAM 3aK/104UTb MUPOBOE COT/alleHne
mMbo 0popMUTb AOCTUTHYTbIE LOTOBOPEHHOCTM CTOPOH WHbIM cnocobom. [ocTurHytoe B uTOre
corfaweHne AONMKHO UCXOAUTb OT CaMMX CTOPOH. CXOXKM TaKyKe OCHOBaHMA MpeKpalieHusa npoueayp,
0653aTeNbCTBa CTOPOH U TPETbero Anua, NPUHUMMbI AeSTeNbHOCTM, HO OCHOBHbIM CXOACTBOM BO BCEX
BblLIEYKa3aHHbIX NpoLeaypax ABASETCA TO, YTO CNOP MEXKAy CTOPOHaMM paspelaeTcd Npu NOMOLLM
HEeNTPaNbHOTO HE3AaBUCMMOTO ML IMBO HECKONBKUX UL,

<135> CronetoBa [.3. KOHPAMKTBI B MeEXAYHAPOAHbIX KOMMEPUYECKMX CAe/NKax WU
aNbTepHaTMBHblE cyaebHomy cnocobbl ux paspelleHus: AsToped. AMC. ... KaHA. opua. Hayk. M., 2007.
C. 24, 25.

Kak 6blI0 OTMEYeHO Bblle, a/ibTEPHAaTUBHOE paspelleHne W  YyperynampoBaHME CMopoB
obbeaMHAIOT pAg  npoueayp, KoTopble MMEeT Ue/bld  NUKBUAMPOBATbL CAOP WAM  WUHYLO
HeonpeaeNeHHOCTb, CYLLECTBYIOLLYIO MeXay CTopoHamu, 6e3 obpalleHua B rocyaapCTBEHHbIN cya.
Mpuyem cerogHs 3HayeHue 3TUX MpoLeayp B MHOCTPAHHbIX MPaBOMOPAAKAX NPU3HAETC HACTOJ/IbKO
BbICOKMM, YTO OHM MHOrAa Has3blBAlOTCA Hag/fexalWumu, Torda Kak paspelleHne cropa
rocy4apCTBEHHbIM CYA0M - a/lbTEPHATUBHbIM.

Kakum e o0b6pasom peryampylotca nNpuUMuUpUTeNbHble npoueaypbl B 3apybexkHbix
npaBonopsaKax?

KasaxcraH.

28 aHBapa 2011 r. B KasaxcTaHe NpuHAT U 5 aBrycta BBeaeH B geicteue 3akoH "O meguauumn.
OduumanbHOMy MNPUHATUIO 3aKOHa MpejllecTBoBana 6o/sbliasg  MNOATOTOBUTENbHAA, Hay4HO-
nccnenoBaTtesibCkan pabota. Ewe 10 net Hasag, 20 ceHTabpa 2002 r., Mpe3ungeHTom KasaxctaHa 6bin
nsgaH Ykas "O KoHuenuum npasoBon nonntmku Pecnybamkm KasaxctaH". OTmeyana HeobxoLmmocTb
rymaHu3aumm yrosioBHOM NOAUTUKK, YKa3 onpeaenunn, Yto B YyroJIOBHOM CyA0NPOU3BOACTBE 3TO A0/IKHO
6bITb OTpaKeHo Yepes "..6bonee WMPOKOE BHeAPEHWE MHCTUTYTA NPUMUPEHUA NyTemM paclIMpeHUs
nepeyHs npecTynieHuit, noanagatoWmMx nNoJ BO3MOMHOCTb OCBOOOMAEHWS OT  YroJIOBHOWM
OTBETCTBEHHOCTM Yepes npoueaypy meamalmm, BO3MELLEHMA NOTepneBLIEMY MMYLLECTBA U MOPanbHOIo
Bpeda, a TakKe NPUYMHEHHOro BpeAa 340p0Bbi" <136>. ITO nepsoe ynomuHaHWe O mMeanauuu B
HOpPMaTUBHO-NpPaBOBOM Te3aypyce KasaxcTaHa.

<136> Yka3 Mpe3nageHta Pecnybamnkm Kasaxctan ot 20 ceHTabpa 2002 r. N 949 "O KoHuenuuu
npaBoBoOW NOAUTUKM Pecnybanku KasaxctaH".

KasaxcTaHCKMM y4yeHbIM U 3aKOHO4ATENAM NOHAaA0buACA He O4MH rog, YToObl NPOaHaAN3NPOBaThb
M 0606WMTL 3apybeXkHy0 MPaBOBYI MPAKTMKY, U3Y4YUTb BO3MOMKHOCTU NMPUMEHEHUA meauauuu B
cneunduryYecknx ycnoBMAX MHOTOHALMOHANbHOW CTpaHbl, MPOBO3r/AacUBLUEN MOCTPOEHWE MPaBOBOro
rocygapctea C PasBUTbIM FpakgaHCKMm obuiectBom. OAHOBPEMEHHO MPULLIO NOHMMAaHWE TOro, YTo
Meamnaumsa MoxKeT BbiTb MCNO/Ib30BaHA He TOJIbKO B YrOJIOBHOM CYA0NPOM3BOACTBE M APYrnx obnacrtax
FOPUCAMKLMN, HO U B FPaKAaHCKOM ceKTope obuecTsa.

B HacTosiwee Bpems, Koraa B KasaxctaHe 3akoH "O meguauuun" yxke OeUCTBYET, €ro NpuHATUE -
3HaKOBOE fABNEHNE A1A BCEN NPaBOBOM cuctembl KasaxctaHa. OgHOBPEMEHHO C 3TUM 3aKOHOM MPUHATDI
W BCTYNWUAW B AENCTBUE U3MEHEHUA U AONONAHEHUA B [paXKAaHCKMIA, YTONOBHbIN, AAMUHUCTPATMBHDLIN, a
TakKe B Yro/foBHO-NMpoLeccyanbHbiit M [paxaaHCKMIA  npoueccyanbHbl  Kogekcbl Pecnybamku
KasaxctaH, B 3akoH "O MecTHOM rocyAapCTBEHHOM ynpaB/ieHUM W camoynpaBieHun B Pecnybnuke
Kasaxcrtan" <137>.

<137> 3akoH Pecnybaunkmn KasaxctaH ot 28 aHBapa 2011 r. N 402-VI "O BHeceHUN U3MEHEHUN U



[OMOJIHEHUI B HEKOTOPbIE 3aKOHOAaTe IbHble akTbl Pecnybankm KasaxcraH no sonpocam meguaumn'.

3 utona 2011 r. MoctaHoBneHnem MpaButenbcTBa Pecnybankm KasaxctaH yteep»aeHol Mpasuna
npoxoxaeHna obyyeHMs no nporpamme MNOArOTOBKM meguaTopoB <138>. Takmum o06pasom,
cbopmmupoBaHa HOPMATMBHO-NPABOBAA OCHOBA A/1A BHEAPEHMA U PA3BUTUA MHCTUTYTa MeanaLmu.

<138> MMocTtaHoBneHWe [Npasutensctea Pecnybamku KasaxctaH ot 3 uiona 2011 r. N 770 "O6
yTBEPHKAEHUN PaBUA NPOXOKAEHUA 0OyYeHMA MO Nporpamme NOAroTOBKM meanaTopos".

Bnepsble 3a BClO MCTOpUIo KasaxcTaHa B ero MpaBoOBOM MPOCTPAHCTBE BO3HWK He HOBbIN BUA
OTBETCTBEHHOCTM WMAKM crnocob obecnevyeHna o06A3aTeNbCTBA, @ HOBbIA YHMBEPCA/IbHbIM MPaBOBOM
WMHCTPYMEHT, KOTOpPbI/ HanpaB/ieH Ha NOBbILEHWE YBaXKeHUA K npaBam, cBO60Aam M caMoOMy YeN0BEKY,
Ha ¢GOpPMUPOBAHME UMBUAM30BAHHbBIX TPAMKOAHCKMX W MENK/NMYHOCTHbIX OTHOLIEHUI, YKpenneHue
06L,EecTBEHHOrO COrnacus, Ha paspelleHne CcoumanbHbIX, UHbIX NPOTUBOPEUYMIA, KOHDINKTOB U CNOPOB
NnyTem KOHCTPYKTUBHOIO AManora.

Pecnybinka KasaxcTaH akTUBHO CTUMY/IMPYET CTOPOHbI NO rpaXKAaHCKMM AeflaM Ha NpUMUpeHue
B Cydax WMEHHO B nopsAke Meguauuu, YCTaHOBMB B 3TOM C/yyYae BO3BpaT YNlayeHHoOM
rocyaapcTBEHHOM NOW/MHbLL. B TO e Bpems BO3BpaT MOLWJ/IMHbI HE NPeayCMOTPEH B APYrMX Cayyanx
NPUMMUPEHUSA C HenocpeacTBEHHbIM ydacTMeM cyda, TakMX KakK MUPOBOE cornalleHue, TpeTeinckoe
pa3bupaTenbCTBo.

Mocne npuHATMA 3akoHa "O meamauuun" B CTPYKType HENpaBUTE/NbCTBEHHOM OpraHusauuu -
obnacTHoro obuecteeHHoro obbeauHeHus "CuHeprua" 6bin cdopmupoBaH LieHTp megmMaummn 1 npasa
"MocTacy", (B nepeBoAe C Kasaxckoro fsbika - "MpumunpenHne"). LleHTp nmeet aga oduca - B ropoaax
KaparaHge v Temupray, obopydoBaHHbIX AN MNpPOBeAeHUs npoueaypbl Meauvauuu, a TaKkke Ans
NnoAroToBKMU NPOPeCccCUoHaIbHbIX MeANaTOPOB.

Kagposyto ocHoBy LleHTpa cocTaBAAT AeBATb CepTUOULMPOBAHHBIX MEANATOPOB M ABA TPEeHepa-
megmaTtopa, npowegwme obydyeHme Ha 6ase obLecTBeHHOro 06bveanHeHNa "EANHBIN LLEHTP Meanaumnm
M mupoteopyectsa "Meanauusa" (r. AnmaTbl). 3a HECKONbKO MecsaueB meguatopbl LleHtpa "[octacy"
CyMenu caenatb MHoroe, Ytobbl MHOPMaLMA O HOBOM 3aKOHE CTasia MaKCMMA/IbHO AOCTYMHOW Camoli
LUMPOKOWN ayantTopum.

BarkHo oTmeTuTb, uTo Pecnybnvka KasaxctaH sBnseTcs eauHCTBEHHOM cTpaHoi B CoapysKecTse
HesaBucumbix Tlocypgapcte (CHI), KoTopaa BKAwouMna npoueaypy Meguauum B YroJIoOBHoe
CyZONpPOM3BOACTBO MO Aenam, CBA3aHHbIM C MPecTynieHMAMU Hebonbllol M cpegHel Taxectn. A 5
asrycta 2011 r. - B AeHb BBegeHMsA 3akoHa "O meguauuun" B aelictBue - umeHHo LeHtp "Doctacy"
nposen nepsyto B KazaxctaHe megmaumio B pamKax npeasapuTenbHOro paccieioBaHns no yroJioBHOMY
Aeny o AOPOKHO-TPAHCNOPTHOM MPOMUCLIECTBMM CO CMepTebHbIM ncxogom. Meanauma 3aBeplumnnach
yCrnewHo, npueena K NpUMMPEHNIO NOTEPNEBLUYIO M NOCTPaZaBLUYO CTOPOHbI U, B KOHEYHOM cyeTe, K
NpeKpaLLeHNto yronoBHOro Aena.

HecmoTps Ha geicTeyloWniA 3aKOH O MeAnaLMK, OH TaKXKe He ABAAeTCs uaeanbHbIM. B cBA3n
yem ydyeHbiMM Pecnybnukm KasaxctaH paspaboTaHbl NPeANoKEHUA MO BHECEHWIO AOMOJIHEHUMIA U
nsmeHeHMn B 3akoH "O meamaummn", MHble 3aKOHOZATE/IbHblE aKTbl, a TaKXe MpeasoXKeHua no
npoAaBuXeHno meanaumm B Pecnybnvke KasaxcraH.

Cpeau sTux NpeasiorKeHUI, B YaCTHOCTH, caeaytowme:

NoBbICUTb BO3PACTHOMN KpUTepuii Ana meamatopa (ceiyac oH coctasnsaeT 25 net) ao 30 - 35 ner,
HEe3aBMCMMO OT TOro, 3aHMMaeTca /MU0  Meguaumen Ha npodeccMoHanbHOM wWAM  Ha
HenpodecCMoHanbHOM OCHOBE, Y4MTbIBasA, YTO ycrnex MeanaTUMBHOW Mpoueaypbl, MOMUMO Haauuua y
MmeamaTopa Bbicwero npodeccnoHanbHOro 06pasoBaHNA, BO MHOTOM ONpeaensieTca ero AMYHOCTHbIMU
KauyecTBaMM, *KUTENCKMUM OMbITOM U 3PeSIOCTbIO CYXKAEHWUN;

onpeaennTb YyNoAHOMOYEHHbIN rocyAapcTBEHHbIM OpraH No ¢opMUpPOBaHUIO N BEAEHUIO eANHOTO
06LeKa3axcTaHCKoro peectpa npodeccnoHasibHbIX MeauaTopos;

AONONHUTbL 3aKOH HOPMOI 06 yYyacTMM B meaualmMm B paMKax yrooBHOrO CyZl0NpoOu3BOACTBa, rae
notepnesWwnin UAN Noao3peBaemMbli He AocTUr 18 neT, He TO/NbKO Mneaarora WAM MCUXONOra, HO M
3aKOHHbIX NpecTaBuUTeNein HeCoBePLUEHHONETHErO; pernameHTMPoBaTh UX ydacTue B meamaumu;

YCTaHOBUTb B 3aKOHeE, UTO NpoLeaypa MeanaLmmn He NpUMEHseTca K orpaHMUYeHHO AeecnocobHbIM



iMuam (B HacToslLee BPeMs - TO/IbKO B OTHOLIEHMM HeAeecnocobHbIX);

YCTaHOBMWTb B 3aKOHE MCYEPMbIBAOLLMIN NepedyeHb OCHOBAHWN NPEKPaLLEHNS U NPUOCTAaHOBNEHNA
OeATeNbHOCTN MeanaTopa;

pa3paboTaTtb M YTBEPAUTb €4MHYI0 NPOrpamMmy NoAroTOBKM HenpodecCMOHaNbHbIX MeaMaTopoB
nmbo pewnTb BoNpoc 06 UcKAtoYeHNN N3 3aKoHa NOHATUA "HenpodeccnoHanbHbIN meguaTop”;

npeaycmMoTpeTb OTBETCTBEHHOCTb 33 BMELLATe/IbCTBO B Npoueaypy meauvaumun (no aHanormm c
aAMMHUCTPATMBHOM OTBETCTBEHHOCTbLIO 32 HapyLleHWe NpUHUMNA KOHPUAEHUMANbHOCTH);

BK/AIOYMTb B 3aKOH HOPMY O TOM, 4YTO OCYLECTBAATb NpoLeasypy meguauuum no cnopy,
Haxo4AWEeMYC Ha PacCMOTPEHUN CyAa, MOTYT TOJIbKO NPodeccMoHasbHble MeamMaTopbl (B POCCUMIACKOM
3aKOHOATeNbCTBE AaHHAA HOPMa YKe aencteyeT <139>);

<139> CraTbsa 16 depepanbHoro 3akoHa ot 27 utons 2010 r. N 193-®3 "O6 anbTepHaTUBHOM
npoueaype yperyJimpoBaHus CnopoB € y4acTeM nocpesHuKa (npoueaype meamaumm)".

pacWwmpuTb NPaBOBble OCHOBAHWA MPUMEHEHWMA MeauaLMKM B YroJ0BHOM CyAONpPOM3BOACTBE,
pacnpocTpaHUB ee Ha HEKOTOpPbIE BUAbI TAMKKUX NPECTYNAEHUN;

pacwmpuTb chepy NpUMEHEHUs meamaunm B chepe agMUHUCTPATUBHOIO CYAONPOM3BOACTBA;

YCTaHOBUTb MpoLLecCcyasibHyt0 06A3aHHOCTb MPOKypopa NpWU YTBEPKAEHWUWM MNOCTAHOBAEHUA O
HanpaB/fieHWM YrOMIOBHOFO Aefla B CyA, B CBA3W C 3aBeplleHWEM LO3HAHWA WAU MNpeaBapUTENbHOIO
paccnefoBaHUA, MCMOJ/Ib30BaTb BO3MOMHOCTb paspelleHna MNPUMUPEHUs CTOPOH, B TOM 4ucne B
nopsfke meaMaumn. B 3TOM  c/Ayvyae  WUCYMC/IEHME  MPOLLECCYyasibHbIX  CPOKOB  AOJIKHO
NpPWOCTaHaBAMBATLCA Ha Nepuog meguaunm;

4yeTKo cHOPMyIMPOBaTb HOPMbI MpaBa, OMpefessAlowme TMoJIOKEHMe MeguaTopa B cUCTeMe
HanoroobnoXeHuA.

MNpoBeseHHble B Pecnybnnke KasaxcTaH meauauMyM no KaTeropuvam BbIFNAAAT CAeAyHLWUM
obpasom:

NPUMUPEHNE CTOPOH MO BO3bYXKAEHHbIM YrONIOBHbIM Aenam - 2 (3,6%);

cemeliHble KOHGIMKTbI, B TOM YKC/e pasaesn MMYLLECTBA U ONpesesieHne MecTa KUTebCTBa AeTei
-14 (21,8%);

notpebutenbckue cnopbl - 18 (32,7%);

KpeauTHble OTHOLLIEHUS (Cropbl KAMEHTOB ¢ 6GaHKamKM No BO3BpaTy KpeanTtos) - 4 (7,2%);

KOMMepUECKME CNopbl, B TOM YMC/E C y4acTUEM HECKOJIbKUX topuandeckux auu - 8 (14,4%), oTkas
oT megnaumm - 1;

CMopbl C NOCTaBWMKAMM KOMMYHabHbIX yenyr - 4 (7,2%);

MEXKINYHOCTHbIE KOHMAUKTBI, B TOM 4MC/ie MO BO3OYKAEHHbIM AAMMHUCTPATUBHLIM Aenam
(npuumMHeHMe nerkoro Bpeaa 340POBbIO, KNeBeTa, ockopbneHue) - 4 (7,2%);

Crnopbl Co cpeacTBaMmmn maccoBoit MHpopmaumm - 3 (5,5%);

cnopbl mexXay GU3MYeCKUMM NMLAMM O B3bICKAHUM CYMMbI - 8.

Mo MHeHUIO NpodeccnoHanbHbIX MeaMaToPoB, akTyasbHON Npobaemont B Pa3BUTUM Meauaumm B
Pecnybnunke KasaxctaH sBaseTca ¢GopmupoBaHMe Kopnyca NPodecCMoHaNbHbIX MeaMaTopoB, MX
KayecTBeHHOe 0by4yeHue.

Ecnn B Poccuiickon Depepaumm obydeHMe MeanaToOpoOB MOMKET OCYLLECTBAATLCA KaK B y4ebHbIX
3aBefeHuAX, TaK U B CAMOPEryMpyemMblix OpraHn3aLmax meamaTopos, To B KasaxcTaHe, B COOTBETCTBUM
¢ MocraHoBneHvem [paButenbctBa <140>, NOArOTOBKa MEAMATOPOB ABAAETCA MCKAOYUTENLHOW
KOMMNeTeHUMeNn opraHusauuin meamatopos. [aa nonydeHua npasa obyvyaTb mMeauaumu MeauaTop
06f3aH npenBapuTeNbHO MOCNEAO0BATENbHO OCBOUTH TPM ydebHble NpPOrpammbl, MO KaxAolk NponTu
WTOrOBYIO aTTECTALMIO U MONYYUTb COOTBETCTBYHOLIMNIM CepTUDUKAT.

<140> Cm.: MocTtaHoBneHue MNpasutenbctea Pecnyb6amnkm KasaxcraH ot 3 utonsa 2011 r. N 770 "06
yTBepKAeHUM MpaBua NPoxoXxKaeHus obyyeHna no nporpamme NOAroTOBKM meamnaTopos”.

OOHaKo Ha MpakTUKe CKAadblBaeTca MHaA cuTyaumsa. Bokpyr meamaumm BO3HWUK Kpyr awoaen,
6e33acTeHYMBO 1 arPeccUBHO NpeaiaratoLLmMx YCayri no obyyeHuto meamaummn. boNbLINHCTBO M3 HUX He
ABNAIOTCA mMeAuaTopamMu, He MMEeKT NOAroTOBKM, COOTBETCTBYIOLEN YCTaHOBAEHHbIM [MpaBunam, u
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HUKOMY HeusBecTHbl B coobuiectBe npodeccuoHanbHbiXx MeauatopoB  KasaxctaHa. W3
pacnpocTpaHsaembIx B IHTepHeTe 06bsABAEHWNI 1 APYTUX AOCTYNHbIX UCTOYHMKOB C/IeflyeT, UTO OHU BeayT
WAWN OpPraHM3yloT MNpenogaBaHWe B TOCYAAPCTBEHHbIX M YACTHbIX BY3aX TaKUX AUCUMUMNAWH, Kak
NCUXONOMNA, KOHPAMKTONOMMA, OAHAKO K COBCTBEHHO MeguauuM He MMEIOT HMKAKOrO OTHOLUEHMA.
Korga, roe n Kem oHM obydyeHbl meamaumu, NpuM 3TOM HACTONbKO, YTO YXKe MMEIT MpPaBO camwu
npoBoAnTb 0byveHmne, - HemsBecTHO. MoaBUANCE cybbeKTbl, Npegnaratolne obyyeHne meanaumm yepes
MHTEpHET, XOTA B COOTBETCTBUM C 3aKOHOZATeNbCTBOM KasaxcTaHa o06yyeHue npodeccMoHanbHbIX
MeAMATOPOB OCYLLECTBAAETCA MO o4yHoM dopme. OYeBMAHO, YTO KOMMEpPYECKas JINXOPALKa,
OXBaTMBLUAA OpraHM3aunm obpasoBaHus, NpoHMKAa U B chepy 0byyeHna meamaTopos. K coxaneHuto,
OTBETCTBEHHbIE TFOCYAAPCTBEHHbIE OPraHbl HE [AlOT CNOXMMBLUEMCA CUTYALUW HAg/eXKalleld OLEeHKM
<141>.

<141> AxmeToBa E.B., BnaweHko M.M., Kapnaw B.M. Meguauusa B KasaxcTaHe: nepsblii OnbIT
BHeApeHua 1 npumeHeHus // http://karsmes.kz/?page_id=501&lang=ru.

benapyco.

PasBsuTME NpuMMpUTENBHBIX Npoueayp B benapycn Havyanocb B 2008 r. ¢ NnpumeHeHua cygebHoro
nocpeaHn4ecTsa.

Tak, ¢ asrycta 2008 r. yepes3 npoueaypy nocpeaHMyecTsa Npowno cebiwe 26 Toic. Aen, B 85%
CNyyaeB CTOPOHbI YPeryanpoBaan CNopHble NPaBooOTHOLWEHNA <142>,

<142> MocpeaHunuectso (Meamauma) B Xo3AanCTBEHHbIX cyaax Pecnybavnku benapycb / MNog pea,.
B.C. KameHkKoBa. 2-e nsg. MuHck: [iukra, 2012. C. 8.

MpaKTUKa yperyiiMposaHMa CNoOpoB B NOpAAKEe MOCPeaHUYeCTBa C y4aCTUEeM AO/KHOCTHbIX JNLY
XO3AMUCTBEHHbIX CY40B CNOCOOCTBOBAIAa GPOPMUPOBAHUIO Y CYOBEKTOB XO351IMCTBOBAHMA BbICOKOM CTEMEHU
JOBepMAa K Mpouesype W 3a/0XKMla BO3MOXHOCTb MNepexoda K BHecyaebHol megmauumu.
MoaTBepXaeHNe TOMy - HECKOJIbKO Uuop: ecnm 3a 5 mecsaues 2008 r. (aBrycT - gekabpb) npoueaypa
nocpegHuyecTea 6blia OTKpbITa No 460 genam, To 3a HenonHble 4 mecAua 2010 r. yepes AaHHyHO
npoueaypy NpoLwno cebiwe 9 Toic. gen <143>,

<143> Tam »e.

Ycnex CTaHOBAEHMA MPUMMMPUTENbHBIX Npouesyp B Pecnybnuke npegonpesennn BbICOKYHO
cTeneHb UUTMPOBaHUS OenopyccKo moaenn B xofe obCyXKAeHWA M NOATrOTOBKM HOPMOTBOPYECKMX
nHUuMaTmnB B Poccuinickon ®epepaymn.

B HacTosee Bpema B Pecnybinke benapycb co3gaHa 3akoHoaaTeslbHasA 6asa 419 MCNOb30BaHMSA
npumMpuUTenbHOM npoueaypsbl (8o 2011 r. - cynebHoe nocpeaHNYECTBO) B NPOLLECCE YPEryIMPOBaHUSA
XO3SACTBEHHbIX CMOPOB B CUCTEME XO3ANCTBEHHbIX CyA0B (aHA/IOMMUYHbIX POCCUNCKMM apOUTParKHbIM),
aevicteytowas ¢ 2008 r. MpumupuTenbHasa npoueaypa sBAseTcA cBoeobpasHol  ¢dopmoit
YperyanpoBaHua x03saMCTBEHHbIX cnopos 6e3 nposeaeHuns cyaebHoro pasbupatenbcraa.

Ha 3akoHogatenbHOM ypoBHE MpaBOBble HOPMbI, Peryavpylolme nposedeHue npoueaypbl
nocpeaHMYecTBa, 3aKpenaeHbl TONbKO B . 17 X03AMCTBEHHOIO NpoLeccyasbHOro Kogekca Pecny6amku
benapyce.

Kak oTmevaetr M.B. JlenewKo, OCHOBHbIM CTUMY/IIOM YyperyampoBaHuA KOH(AMKTa B nopaake
nocpegHn4ecTBa ABAAETCA SKOHOMUA CPEACTB, CBA3AHHbIX C BO3BPAaTOM roCNowWMHbI <144>. B pamKax
"Knaccuyeckoro" mMMUpPOBOro cornaleHuns B cooTBeTcTBMM C n. 3 ¢T. 12 3akoHa Pecnyb6anku benapych ot
10 anBapa 1992 r. N 1394XIl "O rocyaapcTBEHHOM NowWwAKHEe" naaTenblnKy NpomM3BoamTCs Bo3BpaT 25%
yNAayeHHOW rocyfapCTBEHHOM MOLUAWHBI B CAy4vae, ecan Npu PacCMOTPEHUWU XO3AUCTBEHHOrNO cnopa
CTOPOHaMW 3aKNH0YEHO MMPOBOE COFMALLEeHNEe NO BCEM 3aABAEHHbIM TpeboBaHMAM B Lenom. CornacHo
nogn. 2.1.4 n. 2 ct. 12 ykasaHHOro 3aKoHa Npu yperyampoBaHMM CTOPOHAMM XO3ANCTBEHHOIO CNOpa B
nopsake nocpepHuyectsa 6e3 cypebHoro pasbupatenbctBa B LENOM NAaTeNblMKy NPOM3BOAMTCA
Bo3BpaT 50% ynnayeHHOM rocyfapCTBEHHOM NOWAMHBI. [py yperynmMpoBaHUn x03AMCTBEHHOTO criopa B
nopsake nocpegHMYecTBa YacTMYHO NnaTenblmky oT 50% ynnavyeHHOM rocyfapcTBEHHOWM MOLWMHDI



NpoM3BOAMTCA BO3BPAT [OCYAAPCTBEHHOW MOWAMHLI B CYMMe, MPOMNOPLMOHaNAbHOW pasmepy
TpeboBaHMI1, NO KOTOPbIM AOCTUTHYTO COrNaLleHue.

<144> Tam xe.

Cratba 153 XMK pgaeT noHMmaHMe TOro, YTo TaKoe MOoCpesHMYeCcTBO, 3a4eM OHO HY}KHO M 4TO
HeobXxoaMMO cAenaTb CTOpOHaM, YTObObl MOCPEAHUK MPUCTYNUA K BbINOJAHEHUIO CBOMX (YHKUMA: "B
Lenax okasaHWA NOMOLLM CTOPOHAM B YCTAHOBNEHUM PAKTUYECKMX 0OCTOATENBCTB BO3SHUKLLETO MEXKAY
HUMM  KOHONMKTA; AOCTUXKEHMA MNOHMMAHWMA CTOPOHAMWU  PEASIUCTUYHOCTM U topUaMYECKOn
060CHOBaHHOCTM WX MO3MUMM B KOHOMIMKTE, npeabaABaAemblx TpeboBaHU W  BblABUraeMbIX
BO3PaXKEHWI; BbIACHEHWA, CONOCTABAEHUA N CONUMKEHMA UX TOYEK 3PEHUA O MYTAX PaspeLleHns cnopa;
MOMCKa W pPEeKOMEeHZAUMM NopsafAKa paspewweHna  KOHOAWMKTA, YycTpausatowero obe CTOPOHDI,
XO3AIMCTBEHHbIN Cyfh, NO XOAaTalCTBY CTOPOH NMBO NO CBOEW MHUUMATMBE C UX COrlacus HasHayvaet
nocpegHuKka'.

CnegyeT oTmeTUTb, YTO Mpoueaypa nocpeaHuyectBa B benapycM npumeHMMa He KO BCEM
KaTeropmam cnopos. B cootBetctBUM € 4. 2 cT. 156 XIK yperynmpoBaHue cnopa B nopaake
nocpegHMYecTBa MOMeT OblTb NPoBeAeHO MO NO6OMY CMOpPY, BO3HUKILEMY W3  TPAXKAAHCKUX
NpPaBOOTHOLWEHMWI, YTO noapasymeBaeT cobatogeHme Tpebosaruii cT. 39 XMK 0 noaBeAOMCTBEHHOCTH
cnopa. B cratbax 41 - 47 XMK nepeyncneHbl NpakTUYECKU BCE KaTeropuu e, nNoasefoMCTBEHHble
X03ANCTBEHHOMY cyay. B yacTHocTM, mpoueaypa nocpefHuUYecTBa MOXKET MPUMEHATbCA NO Cnopam,
CBA3aHHbIM C PA3HOMACUMAMM MO AOroBOPY, MPWU HEHaA/NeXKallem MCNOoNHeHUM o06A3aTenbcTs Mo
[0roBopam u 1.4,

MocpegHMYeCcTBO HEBO3MOMKHO B [AeNax, BO3HWMKAWOWMX M3 aAMWUHUCTPATMBHbLIX M UHbIX
Ny6ANYHbBIX NPABOOTHOLLEHWUM, KpoMme nepeuncieHHbix B cT. 42 XIMK. He moryT 6biTb yperynanmpoBaHbl B
nopsake nocpefHW4YecTsa Aena, rae crop O npaBe OTCYTCTBYyeT. 34eCb peyb WAET, Hanpumep, 06
YCTAHOBNEHUM PAKTOB, MMEIOLLUNX OPUANYECKOE 3HAYEHNE, 06 SKOHOMMYECKON HECOCTOATENBHOCTM U O
6aHKpOTCTBE U T.A4,

Pestomupya BbILEN3NOKEHHOE, MOMHO 3aK/OUYMTb, YTO WCMO/Ab30BaHWE MNPUMUPUTENBHbBIX
npoueayp - 370:

1. 9¢¢PeKTMBHO: [OroBOPEHHOCTW, LOCTUTHYTble CTOPOHaMWM B npouecce npoBeseHus
NPUMUPUTENBHBIX NPOLEAYP, UCNOJHAIOTCA FOpPasao valle, Yyem cyaebHble pelleHums.

2. Hepoporo: ucnonb3oBaHWe NpMMUPUTENbHBIX NPOLEAYpP He BAeYeT HeEOBXOAMMOCTb HECEHUSA
CynebHbIX PacxofoB; B C/ydae 3aKNOYEHMA CTOPOHAaMW MWMPOBOTrO COrfalleHMsa Bo3Bpalwaetca 50%
rOCMOLAUHBI.

3. BbICTPO: NMpU }KeNaHUM MOXKHO YPeryampoBaTb cnop byKBanbHO 32 HECKO/IbKO YacoB.

4. CoxpaHeHue AenoBbiX CBA3eM: B C/ly4ae NPUMMUPEHUSA AEN0BblE OTHOLIEHWNA CTOPOH HE TONIbKO
COXPAHAIOTCA, HO M CTAHYT eLle Kpenye.

5. 3awmra "cnaboit cTopoHbI", KOTOpas He BCeraa MMeeT BO3MOXKHOCTb NPMB/AEYb ANA 3amThI
CBOWX MHTEPECOB BbICOKOKBAaNNPULNPOBAHHbIX OPUCTOB.

6. Bce B pamKax CTOPOH: MCMO/b3yA NPUMUPUTENbHbIE MPOLLEAYPbl, CTOPOHbI CaMOCTOATENbHO
NPUXOAAT K YCTPaMBAIOLWEMY MX pe3yabTaTy NPUMUPEHUA, B OTAMUMe OT cyaebHoro pasbupatenbcTsa,
roe peweHve NPUHMMAETCA CY40M.

7. KoHbmaeHuManbHO: NpUMUPUTENbHbIE MNPOLEAypbl  XapaKTepU3yHTCA  OTCYTCTBUEM
ny6aMYHOCTH, YTO NO3BONAET M3beKaTb pasrnalleHns KOHGUAEHUMANbHOM MHbOPMALLUN.

8. OpuMeHTauMA Ha UHTepecbl CTOPOH: UCMOJ/Ib30BaHME MPUMUPUTENbLHBIX Npoueayp no3sonsaet
YA0BNETBOPUTL AENCTBUTENIbHbBIE MHTEPECHI CTOPOH.

9. Bbibop nocpeaHuKa (MmeguaTtopa): NpyM UCMOSb30BAHUWM HEKOTOPbIX MNPUMUPUTENBHbBIX
npoueayp CTOPOHbI BNpaBe CamMOCTOATENbHO BbIOpaThb /IMLLO, COAENCTBYOLEE YPEryIMPOBaHUIO CNOPa,
YTO BbI3bIBAET AOBEpPUE CTOPOH K TAaKOMY JINLLY M YKPENnIAeT aBTopUTEeT pe3ysibTaTta NPMMUpPEHUA.

10. Komdoptr, poBepue U COTPYAHUYECTBO: OTCYTCTBME HEOOXOAMMbIX 3/1EMEHTOB
npoueccyanbHol popmbl U cyaebHoOM aTpUOYTUKK CO34aeT NCUXONOTNYECKNIA KOMDOPT ANS Y4aCTHUKOB
cnopa, atmocdepy AoBepua U coTpyaHudectsa <145>.

<145> http://www.arbitr.ru



§ 4. NoHATME 1 ocobeHHOCTM MeanaLnm

Kak cnpaBeanmso oTtmedaeT LL.A. Wamnukaweunm <146>, "...pa3sutne megmaumm B Poccum
HAa4YaNoCb C OTHOCUTENIbHbIM 3anas3gblBaHMEM, [a)Ke MO CPaBHEHUID C COCEAHMMM BOCTOYHO-
€BPOMNENCKMMMN CTPaHaMM, XOTSA MepPBble MOMbITKM NO3HAKOMWUTb HAc C Meamaumein Aenanucb elle Ha
3ape NepecTpoiKu, Korda uaen meavaummn Hayanu NPOHMKATb K HaM BMECTe C MHOTOYMCIEHHbIMU
rYMaHUTapHbIMW Nporpammamu ¢ 3anaga (6onblweit yactbto u3 CLUA). TMonbiTKM 3TM  GblaK
CNopagnNYeckMmm U HenocnefoBaTe/IbHbIMK, BEAb B T€ BPEMEHA K HaM X/IbIHYAM MHOTue "coBeTunmKkn"
M3 CTpaH 3anafHblX AEMOKPaTWiA, MbITasACb MOMOYb, Hay4UTb, KaK KWUTb, UCKPEHHE CYMTas, YTO OHMU
3HAIOT, YTO HAaM Hy¥KHO. Tem 6osee YTO Ha 3TO BbIAENANNCL HEMAJIblE CPEACTBA U KaxAapbli, CTPEMACH
nokasaTb ceba rymaHuctom, dunaHTpornom, Aa eule M 3apaboTaTb, "cTpaHy HEOObIYHYIO NOCMOTPETL",
NPWBO3NA BCAKOTO POAA TEXHO/IOMMM, B OAHOYACbE yupexaan GoHAbl U UHCTUTYTbl. He MMHOBana B Te
rogbl nogobHasa ydyactb M meguaumu. To, 4To nofdobHble naeu He nepepatoTcAa "Hackokom", He
PacnpoOCTPaHALOTCA, KaK BUPYC, TOTAA, KAXKeTCs, HUKTO He NoHuman <147>.

<146> Mpe3ngeHT HauMoHaNbHOW OpraHM3auuMM MeauMaTopoB, CcO34aTeslb M HayyHbIi
pykosoautens LleHTpa meanauum n npasa.
<147> http://blog.pravo.ru/blog/mediacia/5910.html

NHCTUTYT Meamaumm npepctasasaetr coboit HOBbIA Ana coBpeMeHHOW Poccnm  mexaHusm
BHecyaebHOro YyperyinmpoBaHUsA pasHOrnacuii, KOHG/IMKTOB U CMOPOB, BO3HUKWMKX B cdepe
KOMMEpPYECKNX OTHOLLEHWI, HAaNPaBAEHHbIN Ha BbIPabOTKY B3aMMOBbLIFOAHbIX MM B3aUMONPUEMAEMbIX
YC/0BUIM UX paspelleHus U [0OPOBONbHOE 3aK/OYEHWE CTOPOHAMMU COMIALLIEHUA B COOTBETCTBUM C
BblPabOTaHHbIMM YCNOBUAMM.

[JaHHbI MexaHU3M NO3BOIAET NPeANPUHUMATENAM ObICTPO COPUEHTUPOBATLCA B BO3MOMKHOCTU U
Pa3yMHOCTV AOCTUXKEHMUSA COTALIEHUs, BbIOPATb B KAYECTBE HEUTPAJIbHOTO IMLA KBaANULMPOBAHHOTO
cneumanncTa B TOM MAN MHOWN cdepe NPaBOBON MAW NpPeanpPUHUMATENIbCKOW AeATeNbHOCTU, CBOBOAHO
0bcyKaaTh B Xo4e NocpesHMYEcTBa BCe BONPOCHI, OTHOCALLMECA K CNOpPY, He BOSCh UX pasrnaLleHns uam
OTK/IOHEHMUS.

B. AkoBneBs, coBETHUK Mpe3ngeHTa PO, oTmevaeT, 4YTo Meamaumsa He UAET TaK, KaK AOMKHA UATH,
NOTOMY 4YTO FNYyOUHHblE MacCbl HE MOHMMAIOT, YTO 3TO TaKoe. lyTatOT MAM BOCMPUHUMALOT 3TO Kak
nocpegHuyeckyto npoueaypy. "lMocpegHuK pns HUX - 3To cbop AeHer, - 3ametun B. flkoenes. -
Meamuaums - 3To NeperoBopbl U NPUMUPUTENbHAA NpoLeaypa. KOHEYHO, MOXKHO 06paTUTLCA B CyA, HO
CyAbl - 3TO TAXenana apTUANepusa, BCE PaBHO YTO CTPensaTb No BOpobbAM. M cyabl ceiyac cTpallHO
neperpy*KeHbl, HAX0AATCA Ha rpaHK obeana". B Kauectse npumepa B. Akosnes npusen umopbl: 3a rog,
poccuiickan cypebHas cucTemMa paccmaTpuBaeT nopsaka 25 MAH. Aen, u3 HWUX npumepHo 1 maH.
YyronioBHblX, 14 MAH. rparkKaaHckux M 10 MAH. aAMMHUCTPATMBHbIX. MMEHHO noaTomy BBeAeHMe
NPUMUPUTENBHBIX NPOLEAYP, OTMETUA SKCNEPT, KONOCCA/IbHO BaXKHOE MeponpuaTuHe.

CoBeTHUWK [pe3naeHTa, bbiBWKIN Mpeacenatens Bbicwero ApbutpaxkHoro Cyga, npegioxua B
KayecTBe MpumupuTesnell NpMBAEKaTb CyAei B OTCTAaBKe, KOTOpble CEroAHA He MOryT umu 6biTb No
3aKOHy. B KayecTBe MmNybca - PacCMOTPETb BO3MOXHOCTb BBeAEHMA 064a3aTeIbHON NPUMUPUTENIbHOM
npoueaypbl O HEKOTOPbLIM KaTeEropuAMm Aen, Hanpumep No aAMUHUCTPATUBHBIM Aenam <148>.

<148> WHbopmauma c caita Poccuiickoin rasetbl: http://www.rg.ru/2012/04/23/mediacia-
site.html.

Mexay Tem meamnauma ABAAETCA OYeHb CTapbiM, apXauyHbIM MHCTPYMEHTOM MEXAYHAPOLHOro
npaBa, WM3HaA4Ya/bHO M3BECTHbIM NOA Ha3BaHMeM "npeanoxeHue p[ob6pbix ycayr'. Ucnonb3oBaHue
OAHHOTo BMAA Ypery/aMpoBaHUsA CNOpoOB NPeacTaBAAaOCb JIOTMYHbIM TaMm, rae He 6bl10 Mepapxmyecku
OpraHM30BaHHON ¢GOpPMbl MPUHATMA pelleHMn nan noaobHas 3¢dPEeKTUBHOCTb Oblna COMHUTE/IbHA.
XOpOoWMM MCTOPUYECKUM MPUMEPOM MOKET C/YKUTb OKOH4YaHWe B 1648 r. Gnarogaps meamauumu
TpuauatUneTHen BOMHbLI.

MocpegHMYecTBO B €ro CerofHslWHemM Buae MOSBUAOCH TO/MbKO BO BTOpPOW nonosuHe XX B.,



060CHOBaBLINCL B CTpaHax aHIOCAKCOHCKOro npasa, Takux, Kak CLUA, Asctpanus, AHrava v agp. B
CTpaHax C KOHTUHEHTa/IbHO-eBPOMEMCKOM MPaBOBOM CUCTEMOW, TaKMX, Kak ®PpaHuma, benbrus,
Huaepnanabl, Fepmanus, Asctpua, Utanus, LLsenuapusa, - ¢ onosgaHmem Ha 15 - 20 neT (B KoHue 80-x -
Hayane 90-x rr. XX B.).

Mpexae yem paccmoTpeTb 0COBEeHHOCTU nocpeaHuyecTsa (Meauauuun), obpatum BHMMaHWE Ha
npobnaemy onpeaeneHuns NoHATUA "nocpeaHnyecTso (Meaunaums)".

Kak cnpasegnneo otmeyaetr C.A. KanawHMKOBA, CAOXHOCTb OAHO3HAYHOrO MNOHMMAHMA
meamaLmm CBA3aHa C LUMPOKUM CMEKTPOM ee NMpUMEHEHUs, pasHoobpasmem opraHM3auMoOHHbIX GopMm,
BUAOB WU MoAdenen NPUMUPUTENbHOM Npoueaypbl ¢ yyactTuem meamatopa. Mexay Tem onpegeneHue
MOHATUS  UCC/IelyeMOro ABJIEHMA HeobxoAMmOo, BO-MEPBbIX, B UenAx obecneyeHuMa YeTKMX
npeacTaBNeHUi OTHOCUTENBHO CYTU MeAuMaumm, a BO-BTOPbIX, A1a onpeaeneHns Mecta 3Toro MHCTUTYTa
B POCCUIACKOM NpaBe M 3aKOHOAATE/IbCTBE, YTO, B CBOIO o4yepeab, byaeT obycnoBanBaTb HanpasaeHUA
€ro Aa/ibHenLWero pasBMTUS U COBEPLLEHCTBOBaHUA <149>,

<149> KanawHukoBa C.N. Meamauma B cdepe rpaxkaaHckon wopucamkumn. M.: UHPOTponumK
Mepgna, 2011.

BaXXHO OTMeTUTb, YTO B 3apybexKHOW AuTepaType BblAENAOT ABa NOAXOAa K onpeaefieHuto
NOHATUA MeAnaLMmn: KOHLENTYaNbHbIN M onuncaTeNbHbI <150>.

<150> Boulle L., Nesic M. Mediation: principles, process, practice. London, Dublin, Edinburgh:
Butterworths, 2001. P. 4.

KoHuenTyanbHbI NoAX04 CBA3aH C onpeaesieHMeM meauaumm Yepes OCHOBHbIe NMPUHUMIbI, Leau
M 33434 MPUMUPUTENBHOM npoueaypbl C yd4acTMeM MOoCpedHWKa, Hanpumep, meauauua - 3TO
[06poBobHaA KOHOMAEHUMAbHAA NpoLeaypa YPeryinpoBaHusa Cnopa, B Xo4e KOTOPOM HelTpasibHoe
avuo  (megmatop) cogencTByeT CTOPOHAM B NPOBEAEHWWM MEePeroBOpPOB B LENAX 3aK/aluYeHus
B3aMmonpuemaemoro coriaweHma <151>.

<151> Tam »Ke.

KoHuenTyanbHble onpeaeneHnss HOCAT TEOPETUYECKUI XapaKTep W NO3BOAAKT NOAYYUTb
npeacrasneHue, ckopee, 06 MaeanbHOW MOAENM MeAMaLMU, HEXKENN O TOM, UTO B AENCTBUTENIbHOCTU
NPOUCX0AUT BO BpeMsa NPUMUPUTENLHON NPoLLeaypbl.

OnucaTenbHbIi noaxon, HaobopoT, B Honbliel CTeneHU NpubanKeH K npakTuke. Hanpumep,
M3BECTHbIM B BenukobputTaHMM cneumanucTt no cemenHonm meguaumm M. PobepTtc npegnaraet
cnepyouwee onpegenerHve: "Meanauma - 3To npoueaypa YpPeryiMpoBaHna KOHGIMKTA, NpU KOTOPO
cnopsume CTOPOHbI BCTPeYalTcA C MeaAMaToOpoOM W pPasroBapuBaloT, MOC/e 4Yero AenatoT MNonbITKY
pa3spelnTb NpoTueopeumnsa” <152>. OnucatenbHble onpeaeneHns MoryT 6biTb NoAE3HbI NPU PaACKPbITUK
cofepXaHus mMeamaunn ONpefieIeHHOro BMAa WAWM MOAENU. B MHbIX CAy4asX OHU HOCAT CAMLLKOM
abCTPaKTHbIM XapaKTep U He NO3BOIAIOT BbIABUTb CYLLECTBEHHbIE MPU3HAKKU UCCNeayemoit npoueaypsl
<153>.

<152> Roberts M. Systems or selves. Some ethical issues in family mediation. 1992 (uut. no:
Boulle L., Nesic M. Ykas. cou. P. 5).

<153> KanawHukoBa C.U. Meguauma B cohepe rpaxgaHckoi topucgukummn. M.: UHboTponuk
Mepgna, 2011.

TepMuHbI "nocpegHmyecTso” 1 "Meanauma” ToKL4eCTBEHHDI.

B meKayHapoAHO TEPMUHONOMMM NOCPEAHUYECTBO MMEHYETCA MeanaLmen.

Mediation (aHrn.) - nocpeaHWYecTBO; BMELIATENbCTBO C  Uenblo npumupenus; board -
KOHOAMKTHaA (npumunputenbHas) Komuccna; collective - KonnekTusHoe nocpeaHuyectso. MpoBoanTb
nocpeaHMYecTso (MeamaLumio) - HaXOAUTLCA MeXK Ay CTOPOHaMM, COAENCTBOBATL NPOLLECCY NEePerosopos
1 BbipaboTKe Y HUX B3aMMOMNPUEMIEMbIX PELLEHNIN, UCNO/b3yA NpoLeaypy meauvauuun. KoHevHasa uenb



Meanauum - MUPHOE paspelleHue cCropa M 3aK/AOYEeHME COrNalleHUs MeXKay CTOPOHaMM, KoTopble
Haxo4ATCA B KOHPMKTE.

"MocpeaHunyectso” nnan "meguauma" - aTo npoueaypa, Npu KOTOpoih M3bpaHHble CNOPALMMM
CTOPOHAMM JIMLO WAW  Koanerma nuy,  (Npummputenein-nocpeaHnKoB) OKasbiBalOT CTOPOHaM
He3aBUCUMYIO M BecnpuUCTPacTHY0 NOMOLLb B MX MOMbITKE AOCTUYb MUPHOTO YPEeryanpoBaHUA CBOEro
crnopa <154>.

<154> Caint Toproso-npomblllieHHOW nanatel Poccuitickon dPepepaumun: http://www.tpprf-
arb.ru/ru/kp.

Kaknme e CywecTBYlOT TOYKM 3PEHUA Y4YEHbIX Ha npeameT MOHATMA "MocpeaHUYecTBo
(mepunauma)".

N.10. 3axapbsAweBa nosaraer, 4YTO MNOCpPeaHMYECcTBO ABAAETCA OAHMM U3 crnocobos
a/IbTEPHATMBHOMO paspelleHunsa cropa, KOTopbl HamnpaB/ieH Ha AOCTUXKEHWE B3aMMOMNPUEMSIEMOTO U
LuenecoobpasHoro cornaweHua Mexay ChnopsawumuM  CTOPOHamMM B Uenax A06poBO/IbHOMO
YPEryMpoBaHUsA MpPaBoOBOrO0 KOHGAMKTA MOJAHOCTbIO WM B 4YacTM Ha OCHOBE KOHCTPYKTMBHBbIX
NneperoBopoB W COTPYAHWYECTBA, MPU KOTOPOM MO B3aMMHOMY BOJIEU3BABNEHUID CYObLEKTOB -
YYaCTHMKOB cropa NpuB/AeKaeTcsa nocpeaHunk (nnuo, obnagarwoliee KBanndurkaumen, Heobxoanmon ana
y4acTuss B YPEry/JIMPOBaHUM KOHKPETHOIO MPaBOBOro KOHGM/MKTA), PELUEHMA KOTOPOro He HocAT
06A3aTeNbHOro XapaKkrepa Ans Anl, MMELWMX MaTepuasnbHy0 3aUHTEPECOBAHHOCTb B MCXOAE crnopa
<155>.

<155> 3anues A.N., 3axapbAwesa W.H0., banawosa W.H., banawos A.H. AnbTepHaTuBHOE
paspelueHme cnopoBs: YyebHo-meToandecknin komnaekc. M., 2007. C. 319.

WN.B. PelwleTHMKOBA npeasiaraeT paccMaTpuBaTb mMeaunaumnto Kak ¢opmy NpUMUPEHUA CTOPOH, B
X0/Zle KOTOPOW HeWTpanbHOE ML, U3bpaHHoe A406POBO/IbLHO CTOPOHaMM (MCXOAA U3 ero KOMMNETEHLMM
M aBTOpUTETA), NPOBOAMUT NEPeroBopbl <156>.

<156> PeweTHukoBa W.B. MMpaBo BCTpeyHoOro AsuKeHus. MocpeaHUYecTBO M POCCUNCKUIA
apbuTpaxHbIii npouecc // Meauauua 1 npaso. MNocpegHuyectso u npumupeHne. 2007. N 2(4). C. 53.

O.71. JaBblAeHKO yKasblBaeT, YTO Meauauma - 3TO NeperoBopbl MeXKay y4acTHMKaMu crnopa nog,
PYKOBOACTBOM HEWTPAsIbHOIO MOCpesHMKa, KOTOPbIM He MMEET npaBa BbIHOCUMTbL 0bs3aTenbHoe AnA
CTOPOH pelueHmne <157>.

<157> fOasbigeHko A./1. Kak nsberkatb cyaebHoro pasbupartenbcrsa. MNocpegHmyectso B busHec-
KoHpAnKTax. M., 2006. C. 42.

B panbHeiwem [A.J1. [OaBblAEHKO BbIAEAWA AOMNOAHUTENbHLIA NPU3HAK, B CUAY KOTOPOro
MeAMaLmsa OTIMYaeTCa OT APYIUX BUAOB NOCPeHUYECTBA, @ UMEHHO npodeccMoHannsm meguaTopa. B
cBasn ¢ yem [.J1. [aBblgeHKo npeanaraet MNOHMMATb MOCPEAHMYECTBO B LUIMPOKOM CMbIC/IE KaK
npoueaypy yperyimpoBaHua crnopa B NopsiaKke NeperoBopoB Npu coaencTBUM HEWTPANbHOTO TPETbero
/ML, OKa3bIBaKOLLEro CTOPOHAM COAeNCTBME B OPraHM3aLMmn U BeAeHMM NPOLLecca NeperoBopos, HO He
YMO/HOMOYEHHOIO BbIHOCUTL 0b6fA3aTeslbHOe AN HWUX peleHue. B cBolo oyepenb, "meguauma’ -
noHATUe 6osiee y3Koe M 03HayaeT Mpouesypy NocpesHMYecTBa, NMpPU KOTOPOW TpeTbe JINULO He Jaert
pPEeKOMeHOaLMii B OTHOLWEHUM BO3MOMKHbIX YCNOBUI yperyinpoBaHWs Cropa, a OKasblBaeT UM
npodeccroHanbHoe CoAENCTBME B OPraHM3aLIMm 1 BeAEHMM NpoLecca neperosopos <158>.

<158> [asblgeHKko [./1. Bonpocbl HOpUaMYECKON TepMWUHONOIMK B cdepe anbTepHaATUBHOIO
paspelieHunsa cnopos // TpeTelickuii cya. 2009. N 1. C. 40 - 53.

M.B. [Bo3gapeBa paccmaTpuBaeT NocpeaHMYecTBo (Meamnaumio) Kak npoueaypy, HanpaBaeHHyo
Ha MUPHOe paspelleHre KOHOMKTA, YCTpaHeHMe ero MPUYMH M NOCAeACTBMI, KOTOpas MOXKeT 6biTb



3aBeplleHa AOCTUXKEHNEM cornawenuna <159>.

<159> [Bo3pmapeBa M.B. [locpegHnyecTBO KaK MeTo4 aAbTEpPHATMBHOIO paspelueHun
KOpnopaTMBHbIX KOHPAMKTOB: ABTOped. AUC. ... KaHA. coumnon. Hayk. M., 2006. C. 16.

A.A. BPbIXKMHCKUI NOHMMAET NoZ MnocpegHUYecTBom (Meauaumeit) yperyampoBaHme cropa uau
KOHOMKTA MeKay CTOpOHaMM C y4yacTMem TpeTbero Jvua (nocpegHuKa) € Uenblo BbipaboTKu
B3aMMOMpPUemMaemMoro coraalleHna CTOpoH Mo CNOpHbIM Bonpocam <160>.

<160> BpbiKMHCKNI A.A. ANbTepHATUBHOE pa3pelleHMe MPaBOBbIX CMOPOB U KOHPAMKTOB B
Poccum: Ouc. ... KaHa. topua,. HayK. CapaHck, 2005. C. 104, 105.

C ToukM 3peHus B.®. AkoBnesa, meanauma npencrasaseT cobol AeATeNbHOCTb CneunanncTa no
YPEryIMpoBaHUIO CMNOPOB B paMKax NeperoBopoB CMOPALLMX CTOPOH B LLeNAX 3aKNH0UYEHNA MEXLY HUMU
MMPOBOrO Cornawenma <161>.

<161> Akosnes B.®. 3akoH cBob6oAHOrO NpumeHeHus // Megmauma n npaso. MocpegHUYecTBO U
npumupenmne. 2006. N 1. C. 13.

A.H0. KoHHOB nonaraeT, 4To NocpeaHWYecTBO npeacTaBaseT coboit neperoBopbl NpU y4acTUu
He3aBMCMMOrO TPETbEro /MLaA C Le/blo pa3pelleHmns BO3HMKLIEro cnopa <162>.

<162> KoHHOB A.lO. MoHATHE, KnaccuPUKaLumMs M OCHOBHbIE BMAbl a/ibTEPHATMBHbIX Cnocobos
pa3peuleHunsa cnopos // MypHan poccuiickoro npasa. 2004. N 12.

Mo mHeHuto O.B. AnnaxeepaoBon, meanaumsa - 3To NPOLLECcC NeperoBopoB, B KOTOPOM MeanaTop
(nocpeaHWK) ABNAETCA OpPraHM3aTopPoM W yNpaB/seT NneperoBopamm TakMm 06pa3om, YTOBbl CTOPOHBI
NPUWAN K Hanmbonee BbIFOAHOMY PeasUCTUYHOMY M YAOBAETBOPAIOWLEMY MHTepecam obeux (Bcex)
CTOPOH COrnaweHunto, B pe3yabTaTe BbINOJHEHUS KOTOPOro KOH(AWKT Mexay CTOopoHamu 6yaet
yperynmpoBaH <163>.

<163> Annaxsepgosa O.B. Likona nocpegHuuyectsa (meanaummn) // Tpeteiickuii cya. 2006. N 2. C.
177.

PaccmaTpmMBas MHEHMA Yy4YeHbiX Ha npeaMeT NoHATMA "nocpegHudyectso (meamnaums)', C.W.
KanalHWKoBa AenaeT BbIBOL O TOM, YTO aBTOPbl, KaK MPaBWIo, NPUAEPHKMBAIOTCA KOHLENTYaAbHOro
noAaxoAa K onpeaeneHuIo NoHATUA meauaunn. MNpu aToM HEKOTOpble UCCea0oBaTeNN AEeNatoT aKLEHT Ha
cofep!KaTeNbHOM acrnekTe Npoueaypsl, T.e. Ha COAENCTBUMM HENTPAZIbHOMO NMLA NeperoBopam CTOPOH,
ApYyrve KOHUEHTPUPYIOT BHUMaHMe B 6OMbLUei CTeNeHN Ha pesynbTaTe Meanaumm, a UMEHHO MUPHOM
3aBeplleHMn KOHQAMKTa, TpeTbsA rpynna CneumanncroB CTapaeTca OTPasuTb KaK coAep’kaHue, TaKk U
KOHEYHYI0 Lie/b NPOBeAeHNA NPUMUPUTENbHOM Npoueaypbl <164>,

<164> KanawHukoBa C.U. Meguauma B cohepe rpaxgaHckoi topucgukummn. M.: UHboTponuk
Mepgna, 2011.

NTaK, CNOXHOCTb OAHO3HAYHOIO MNOHMMAHUA MeAMaLMuM CBA3aHa, BO-MEPBbIX, C LUPOKUM
CNEKTPOM ee NPUMEHEHUSA U, BO-BTOPbIX, C pa3HOObpasmnem opraHmM3aumMoHHbIX Gopm, BUOOB U moaenel
NPUMUPUTENBHOM NPOLLeAYPbI C y4acTMeM MeanaTopa.

Mexagy Tem onpeaeneHne MNOHATUA Meauauun Heobxoaumo, BO-MepBbiX, Ansa obecnevyeHus
YeTKUX MpencTaBneHnii ocobeHHOCTEN meamalmn, a BO-BTOPbIX, 418 ONpeaeneHus Mecta MHCTUTYTA
MeAnauuM B POCCUMIACKOM MpaBe M 3aKOHOAATe/NbCTBE, YTO, B CBOKO ouyepenb, byaeT BAMATbL Ha ero
JanbHeMllwee pa3BMTUE U COBEPLLEHCTBOBAHME.

Cnepyetr oTMeTUTb, YTO C NpuHATMEM PepaepanbHOro 3akoHa "O6 anbTepHATMBHOW npoueaype
YPEeryanpoBaHua CnopoB C y4yacTMem nocpegHuka (npoueaype meauaumm)' <165> (ganee - 3aKoH o


consultantplus://offline/ref=ED6B09FF83578452EB313741AAB1385FA3CEFB4838F043268088B95A6421C6FE9A8AFE205CDBh1AFH
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meaumaumm) npobiema onpedeneHUs MNOHATMA MeAuauMyM He yTpaTuaa CBOEN aKTya/lbHOCTW, HO
nepewna B APYryto NAOCKOCTb. B HacToALMIN MOMEHT HanboNbLUMI MHTEpeC Bbi3bIBAET BONPOC O TOM,
HaCKO/IbKO  3aKpersleHHble B  3aKOHe onpegefieHMe W MPU3HAKM  Meguaumm  OTBeyaloT
AencTBuTenbHoCcTU. [nA oTBeTa Ha [AaHHbI BOMPOC NpeacTaBAAeTcd HeobXoAMMbIM BbIABUTL W
NnpoaHanusnpoBatb obwMe U crneyuduryeckme 4YepTbl NocpeaHMYecTBa (meamauumu), nociae 4ero
NPOBECTUN UX CPAaBHEHME C TEMU, KOTOPble COAEPKATCA B 1Iera/ibHOM ONpeaeneHun.

<165> Poccuitckas raseta. N 168. 2010.

K uuncny ocobeHHOCTEN, XxapaKTepusyloWwmMX MOCPeaHUYeCcTBO KaK MpaBOBOe CpencTBo
YPErynMpoBaHNA KOHPAMKTOB, OTHOCATCA Caeaytowme.

Bo-nepBbix, 06nA3aTe/NbHbIM MPU3HAKOM, OT/IMYAOWMM MOCPEeAHUYecTBO OT cyaebHoro
pa3bupaTenbcTBa, ABAAeTcA 406POBOALHOCTL ero npumeHeHusa. Ecan cyaebHoe pasbupaTtenbctBo ann
OAHOWN M3 CTOPOH (Kak NpaBWNO, OTBETYMKA) BCErAa ABASETCA BbIHYKAEHHbIM U HEe 3aBUCUT OT ero
*KenaHuaA, To nepefaya cnopa Ha paspelleHne ¢ UCMOob30BaHNMEM NOCPeHNYECTBA BO3MOMKHA TObKO
NpPX HaAMYUM COTNIAacUA CTOPOH.

Bo-BTOpbIX, NOCPEAHMYECTBO HAMpPAB/IEHO, NPEXKAe BCEro, Ha MMUPHOE YyperyanpoBaHue crnopa,
OTCHOAa BbITEKAET KOHCEHCYabHbIN XapaKTep npoueaypbl. CAywaHMe gena OCHOBAHO HE Ha NpuHUMne
COCTA3AaTENbHOCTU, YTO CBOWCTBEHHO cyaebHoMy npoueccy, a Ha NpUHUMUNE COTPYAHWYECTBa Mmexay
CTOpPOHaMM, KOrga CTOPOHbI CTPEMATCA HaWTM B3aMMOBbLITOAHOE WU B3aUMOMNPUEMJIEMOE pPELLUEHME
CYLLECTBYIOLLLEro KOHMINKTA.

B-TpeTbux, obuei YyepToi nocpegHMYecTBa ABASETCA TO, YTO YPeryMpoBaHuEe U paspelleHue
CNopa OCYLLECTBASETCA NPU NOMOLLM TPETLErO HEUTPAIbHOTO y4acTHUKa <166>. HecmoTps Ha To 4TO B
nocpeaHNYecTBe Y4acTBYIOT HENTPaAsibHble TPETbU NNLLA, PELLEHME O TOM, B KAKMX YCI0BUAX NPeEKpaLLaTb
CNop, NPUHMMAIOT TOJIbKO CaMM CTOPOHbI. NocpesHMKN U UHble TPEeTbM NMLA TONbKO obecrneynsaloT
6onee 3¢ PeKTUBHBIN X04 NEPEroBOPOB MeXKAY YH4aCTHUKaMM KOHPAMKTA.

<166> Hocblpesa E.U. AnbTepHaTMBHOe paspelleHue rpaxaaHcKo-npasosbix crnopos B CLUA.
BopoHex: M3pgaTtenbctso BopoHerXKcKoro rocygapctseHHoro yHmsepcuteta, 1999. C. 45.

Meamauma Kak cnocob paspeweHua KOHOAMKTOB aBaseTca 3GQPeKTUBHbIM  cnocobom
YPEeryiMpoBaHus CNopoB MeXKAy CTOPOHAMM, NMOCKObKY OHU HaxoAAT B3aMMOMPUEMIEMOE PELLEHME U
yyacTue HelTpanbHOro NocpeaHMKa NoKasano CBOK pesyabTaTUBHOCTb.

Cneayet 06paTnTb BHUMAHMWE Ha TO, YTO MPUMUPUTENbHOE COrNalleHMe 3aKn4aeTca, ecnm obe
CTOPOHbI MNCUXONOrMYECKM NOATOTOB/AEHbI K HEMY, MO3TOMY MOCPEAHUK AOO/MEH 3HaTb OCHOBbI
NCUXONIOTUN U AOMKEH b6biTb HE TONBbKO XOPOLIMM HOPUCTOM, HO M XOPOLUMM MCMXOJIOrOM, Beab
nocpeaHuK ybeskaaeT npeacTaBuTesieit CTOPOH B TOM, YTO, BO-NEPBbLIX, CMOP MEXAY HUMU MOKET BbITb
yperyniMpoBaH nyTemM KOMMPOMMCCA W, BO-BTOPbIX, YC/NOBMA KOMMNPOMMUCCA, npessaraemble
nocpeaHMKOM, - ONTMMasIbHblE C YY4ETOM KOHKPEeTHbIX 06cToATenbcTB. TaK, ecan MOCPegHUK cymeet
ybegutb npeactaBuTenelt CTOPOH B TOM, YTO MpenJsiaraemble UM YC/OBMSA KOMNPOMMCCA ABAAIOTCA
ONTUMAJIbHBIMW AR HUX, MPUMUPUTEIbHOE cornaweHne byaeT 3aKk/l04YeHO U TeM caMbiM criop byaeT
yperynvpoBaH. Eciv ke cornacutesnbHble Npoueaypbl NMOCPeLHMYECTBA He MNPUBEAU K Kenaemomy
pesynbTaTy - NPUMUPUTENIbHOE COTNALLIEHWE He 3aK/YEHO, 3HAYMT, MOCPELHUKY He yAaNnocb HaWTu
NCUXO/IOTMYECKMIA NOAXOL K NPEeACTaBUTENAM CTOPOH, He yAanocb ybeauTb UX B HEOHX0AMMOCTU U
LenecoobpasHOCTU 3aKNHOYEHUA NMPUMUPUTENBHOTO CoralleHms <167>.

<167> MesayHapoaHoe Kommepyeckoe npaBo: YuyebHoe nocobue / Moa obui. pea. B.d.
MonoHgonyno. M.: Omera-/1, 2004. C. 204.

Ha npakTuKe MoryT BO3HMKHYTb TaKMe CUTyaluW, Koraa ofiHa CTOPOHa WAM obe CTOPOHbI MOryT
OTKa3aTbCA OT Npoueaypbl nocpegHNYecTBa.

TUNUYHBIMKW NPUYMHAMM OTKA3a OT Npoueaypbl NOCpeAHNYEecTBa O4HON U3 CTOPOH, KaK oTmeYaeT
E.H. UBaHOBa, ABNAlOTCA cneaytowme:

1. PasnnyHble CTpaxu U onaceHua:



CTpax no noBoAy TOro, Kak npopearupyeTt BTopas CTOPOHa, 60A3Hb MeCcTU: Hanpumep, B OTBET Ha
BOMPOC O BO3MOXHOCTU MPMBAEYEHUA MYXKa K MeAMaLMK KeHWUHa oTeeTuna: "Ecam oH y3HaeT, oH
MeHsA ybbeT";

y 6usHecmeHOB Hambosiee 4acToh NPUYMHON BbINO HEXKeNaHWe pacKkpbiBaTb CyTb Aena nepes
NOCTOPOHHMM Ye/IOBEKOM (MeAMaToOpPOM) M3-3a OMACHOCTU pasr/alleHns KOMMEPYECKOM TalHbl; CTpax
OrNIaCKU TUMUNYEH U AN MHOTUX APYTUX KaTeropuii Cyyaes;

ONA  MHOTMX  KaTeropuin cnayvyaeB TUMNMYEH CTpax CTOPOH OKasaTbCA  HeAOCTAaTOYHO
NoAroToBNEHHbIMW, NOAAATHCA NCUXONOTMYECKOMY AABAEHUIO, MPUHATL PELUEHME HE MO COBCTBEHHOMN
BOJIE;

CTPax He CNpPaBMTbCA CO CBOMM 3MOLMOHAJIbHBIM COCTOAHMEM (HAaNpMMep, 3amniakaTb WK BbINTU
u3 cebs);

CTpax BbIrNAAETb NAOXO B FNa3ax MeamaTopa, OCOHBEHHO B C/Ay4aAXx CeMeNHO-POACTBEHHbIX
KOHOIMKTOB, NMPU KOTOPbIX TUMWYHO OLLYLLEHWE CTblAa 38 HEYMEHMWE A0Fr0BOPUTLCA NO-POACTBEHHOMY;

CTPax HEraTMBHOW peaKL MM Ha4YaAbCTBa MAM OPULMANBHBIX OPraHoOB;

CTPax U3MEHUTb CBOMM MPUHLMNAM, YPOHUTb IULLO;

onaceHue ycyrybneHusa KOHOAUKTA B pesyibTaTe Meamaumn.

2. Heposepue:

HEBEpPME B BO3MOMKHOCTb YECTHbIX MEePEeroBOpPOB CO BTOPOM CTOPOHOMW WM BbINOSHEHUE €ElO
NPUHATbIX 06A3aTENbCTB;

HegoBepue Npoueaype meanaumm u NocpesHuKy;

HeBepuMe B BO3MOXKHOCTb 6ecnpucTpacTHOCTU MegmaTopa;

HeBepuMe B BO3MOXKHOCTb yCnexa, olylieHne aucbanaHca cua He B CBOHO NOAb3Y.

3. CunbHblE aMOouUK:

rHes, obuaa, KenaHne oTOMCTUTb, @ He [OroBapMBaTbCs, OCOBEHHO XapaKTepHble 41A ceMelHbIX
W fenosbix cnopos: "A ¢ 3TMM noaseL.om 3a oguH CTon He caay!";

"HeBpOTMYECKas pacKkayKka", MeTaHusA, TPYAHOCTb onpeaeneHma CBOUX MHTEPECOB.

4. feduumT:

HexBaTKa BpeMeHW, AeHer, NoAAEPKKM; HEXBATKA AaHHbIX, 40Ka3aTeIbCTB CBOEM NPaBOThHI.

5. PaBHOAywme:

CYMTAIOT, YTO CNOP He CTOUT Pa3bupaTenbCTBa;

CYMTALOT, YTO UCTUHHbIA BUHOBHUK HEAOCTUNKUM;

NPOLWAO CAUWKOM MHOFO BPEMEHWU C MOMEHTA CTO/IKHOBEHMUSA;

CYMTALOT, YUTO HET AOCTAaTOYHbIX 0O BEKTUBHbLIX OCHOBaHWUI /1A NpeabABAeHUA NPETEH3INA.

6. PurngHocTn:

CTOPOHA Yy)Ke Bblbpana gpyroit cnocob paspeweHua KOHOAMKTA (Hanpumep, cyh) U He XxoueT
MEHATb CBOE HaMepeHHue.

MpYYnMHaMM OTKasa OT NOCPeAHMYECTBA BTOPOW CTOPOHbI ABAAIOTCA NPAKTUYECKU TE Ke NPUYUHDI,
npyv 3TOM MHOTME W3 HWUX MNpeacTaBneHbl bonee APKO, YeM y NepBON CTOPOHbLI, MOCKObKY BTOpas
CTOPOHA He AB/IANACh MHULMATOPOM 06paLLeHMA 32 MOMOLLBIO B YPEryanpoBaHuu cnopa.

Tak, BTOpasA CTOPOHa He XefaeT MNPMHMMATbL y4yacTMe B Mpouedype nocpeaHuyecTsa Mo
cnesyowmm NpuYMHam.

1. OTcyTCTBME YyBCTBA OTBETCTBEHHOCTU 33 NpoucLleallee: BoobLe He BUAMT KOHOAUKTA;

He cumTaeT ceba BUHOBATOM, TaK KaK ee AeNCTBMA ONpaBAaHbl; CYUTAET, YTO KOHPMKT ncuepnaH.

2. OnaceHuA: co3gaTb NpeueneHT;

AaTb NPENMYyLLECTBO APYroi CTOPOHE;

NPUCTPaCTHOCTM MeaMaTopa, yXKe obLaBLUeroca ¢ Apyroi ctopoHoi: "Mpeactasnato, YTo oH Bam
060 MHe Harosopua".

Bcnepctene  aTOro  npenBapuTesibHbIA  3Tanm  pa3pelleHuMAa  KOHQAMKTA  OKasbiBaeTcA
NPUHUMNNANBHO BaXKHbIM M YacTO ONpeaenAtoLMM BO3MOXKHOCTb AOCTUKEHMSA ycnexa B dpuHane.

B xoae 3Toro stana Heo6Xo0AMMO BbISIBUTb HE TOJIbKO NPUPOAY CNOpPa, HO U ONpeaennTb NPUYUHDI
COMPOTUBNAEHMA YHACTMIO B NEPErOBOPaXx C NOCPeAHUKOM.

BbifABNEHME MPUYMH COMPOTMBAEHUA YHACTUIO B Pa3peLleHMU Cnopa MPUHLMMMANBHO BaXKHO He
TO/IbKO Ha HayasibHOM 3Tane A8 onTUMasibHOro Bbibopa mMeToda, HO U ANs y4eTa B xoae ntoboro tuna
npouecca yperyimpoBaHua. 3T NPUYUHbI BO MHOTOM OMpesenstoT BO3HMKalWMe B 3TOM Mpolecce



TPYAHOCTM U €r0 ANUHAMMUKY.

Kpome TOro, BaHbIM SIBNAAETCA HaNaXMBaHME KOHTaKTa U 3aBOEeBaHME A0BEpPUA CTOPOH. JTa
npobsema 0cobeHHO OCTPO CTOMT B npouecce obLEeHUA NOCPeAHMKa CO BTOPOM CTOPOHOM, TaK Kak B
NPOTUBHOM C/ly4yae OHa byaeT paccmaTpMBaTb MeAnaTopa Kak "areHTa" cBOero npoTMBHMKA.

Y106bl TaKMx cAy4aeB He 6bl10, MOCPEAHWKY B KaxKAOM cnope HeobxogMmo He TONbKO
BblpabaTbiBaTb tOPUANYECKM ODOOCHOBAHHOE YperyiMpoBaHWe KOHPAWKTA, HO U BbICTPanBaTb
NCUXONOTNYECKYI0 KapTUHY Cnopa, MOAenMpya B NCUXONOTMYECKOWM MJIOCKOCTM MHTEPEChbl Kaxkaolh 13
CNOPALLUX CTOPOH.

Ecnn Kakune-nnbo M3 NPUUMH HEeKesaHUA y4acTBOBaTb B MeAMallMM OKas3biBalOTC OBBEKTUBHO
3HAYMMbIMUN NN CYBBEKTUBHO HEMPEOAOANMbBIMU, TO BO3MOXKEH BbIOOP ApYrnx cnocobos paspeLleHus
npobnembl <168>.

<168> WBaHoBa E.H. [puembl pa3peweHna KoOHGAMKTOB. KaMHM4YecKoe topuaudeckoe
obpasoBaHue [3neKTpoHHbIN pecypc). Pexknm Aocrtyna:
http://www.lawclinic.ru/library.phtm|?m=18&p=12.

MocpeaHNYEcTBO U MeXAYHaPO4HbI KOMMepUecKuii apbutpax.

YYaCTHMKM  BHELUHEe3KOHOMMYEeCKoro 06opoTa MMET BO3MOMKHOCTb  MCMO/b30BaTb U
NpUMUPUTENbHBIE NPOLLEAYPbI, U MEXAYHaPOAHbIN KOMMEPYECKMI apbUTpa.

Ecan roBopuTb O B3aMMOAEWCTBUU 3TUX BUAOB aNbTePHATMBHbLIX Mpoleayp, TO OHO MOMKeT
OCYLLECTB/IATLCA MO TPEM HamnpaBAeHUAM:

MCMNO/Ib30BaHME MHOTOYypPOBHEBOM OFOBOPKM O paspelleHun Crnopos, npeanonaratoei
nocnenoBaTe/ibHOe WCMNOJIb30BaHUE MPUMUPUTENIBHOW Mpoueaypbl M, B Ciydae ee 6e3ycrnelHocTH,
apbuTpaxa.

Kak otmeyaet K. CogepnyHa, "...orOBOPKON O paspeLleHun CrnopoB MOryT O6biTb NpeayCcMOTPEHbI
He OZHa, a HEeCKOo/IbKO npenapbuTparkHbIX CTagui, Hanpumep NpoBeAeHWe NeperoBopoB MexKay
NPeAcTaBUTENAMM  OPraHOB KOPMOPATUBHOIO YMpaB/ieHUSA KaXAoW M3 CTOPOH B  TeyeHue
onpeaeneHHoro MMHMMANbHOTO Nepuoga BPemMeHW, MOMbITKU YperyJMpoBaHusA crnopa nocpeacTBom
Mmeanauum (nocpegHUYecTsa) B TeYeHWE ONpenesieHHOro nepuoaa BPeMeEHM, M TOJIbKO Mnocse 3Toro -
BO3MOXHOCTb NpOBeAEHUA apOUTpaKHoro pasbupartenscrea” <169>.

<169> CoaepnyHa K. OroBopKM 0 MHOrOypOBHEBOM (MyAbTMMOAANbHOM) pa3pelLeHnn cnopos //
MeKayHapoaHbI KoOMMepUYecKuii apbutpak. 2006. N 3. C. 101.

Mccnesya  3aKoHOAATENbCTBO — PasHbIX  CTPaH, apbuTparkHyilo UM cygebHylo  NpakTuKy
NPMMEHUTENIbHO K TaKoro poga orosopkam, K. CogepayHa yKasbiBaeT Ha pasHble NoaxoAbl K aTomy
BOMnpocy. B oAHMX Cly4anx MHOTOYPOBHEBbLIE OFOBOPKM PacCMaTPUBANUCh KaK NPenATCTBUE Aa Havana
WU NPOAO/KEHNA apbuTpaxkHoro pasbupatenbcTBa, B APYrMX - apbuTpbl NPUXOAMAN K BbIBOAY O
Heob6s3aTeIbHOCTM NpeaapbuTpakHOM cTagun.

E.N. HocbipeBa obpauwaeT BHMMaHWe Ha [ABe CTOPOHbl 06M3aTeNIbHOCTM NpeaBapuTeNbHbIX
NPUMUPUTENbHBIX MPOLEAYP NPY BKIOYEHUW UX B MHOTOYPOBHEBYIO OrOBOPKY. MNepBas - maTepuanbHO-
NpaBoBas CTOPOHa - 3TO 06A3aTeNbHOCTb NPeAapbUTPaXKHOW CTaguKn yperynpoBaHna cnopa Ans ero
YYaCTHUKOB. BK/lOUEeHHOE B MHOrOYpPOBHEBYHD OrOBOPKY COrNalleHWe CTOPOH 06 MCMo/ib30BaHUU
NeperoBOpoOB WMAM MOCPeAHUYECTBA OO0/IKHO ObiTb 06s3aTeNIbHbIM ANS CTOPOH, Kak U atoboe apyroe
ycnosue gorosopa. Moatomy npexkae Yyem obpawaTbcs K apbUTparky, CTOPOHbI AO/IKHbI NPOUTH Yepes
npegBapuTe/IbHYIO0 NPoLeaypY YPEeryaMpoBaHusa crnopa, NpesycCMOTPEHHYIo UX cornaweHvem. Mpu sTom
$bopMyNMpOBKa, AETa/NbHOCTb COTMNAlUEHWUA He WMMelOT 3HavyeHusa. Hanuuve pobpoit BoaM Mno3BoauT
CTOPOHAM BOCMO/IHUTL CBSI3aHHble C 3TMUM HeZoCTaTKU. Ee OTcyTCTBME BO BCEX C/yvyasx npuBedeT K
6e3ycneLwHoCcT! NPUMUPEHUS.

BTopasa cTopoHa MMeeT npoueccyanbHoe 3HadeHue - 3TO 06s3aTeNbHOCTb Ana apbuTpaka,
KOTOpan 3aK/lo4aetcA B NpoBepke apbutpamu cobaogeHna YCNOBMIA 3aKAOYEHHOTO CTOpPOHaMMU
cornawenna. OAHaKo Takaa MpoBepKa MOXeT BbiTb TONbKO GOPManbHON U A0MXKHA OCYLLEeCTBAATLCA
TO/IbKO B TOM C/y4ae, ecnu, Bo-nepsbIX, 04HA U3 CTOPOH CCbIIAeTCA Ha MHOMOYPOBHEBYIO OTOBOPKY M Ha
€e HeBbINoJIHeHWe APYro CTOPOHOW. Bo-BTOpPbIX, 3Ta CTOPOHa BblpaKaeT rOTOBHOCTb MPEANpPUHATb



NonbITKY YyperyampoBatb CNop BHe apbuTpaxa. B-TpeTbumx, OroBopka AO/IKHAa MMETb Ty CTeneHb
onpeaeneHHOCTN, KoTopaa Mo3BO/IUT CTOPOHam 6e3 Tpyda AoKasbiBaTb B apbutpaxke ee UCNonHeHue
WUAN HencnosnHeHune <170>;

<170> Hocbipea E.U. MpumuputenbHble npoueaypbl U MeXAYHAapPOAHbIA KOMMEepPYeCcKui
apbutpax. B KH.: MexXayHapoaHbIN KOMMEPYECKMIA apbUTpaK: COBPEMEHHbIE NPOBAEMbI U peLleHus.
C6opHUK cTateit K 75-netmto MexkayHapoAHOro KOMMepYeckoro apbutparkHoro cyga npu Toproeo-
npombliieHHol nanate Poccuinckon ®epepauun / Mog pea. A.C. Komaposa. M.: CratyT, 2007. C. 304.

MCMNO/Ib30BaHME B KayecTBe CaMOCTOATE/IbHOW npoleaypbl KOMOWHaAUMM MocpeaHuyecTBa U
apbutpaa.

Cnepyet oTmeTuTb, uto B CLUA cpean anbTepHaTUBHbIX CPEACTB CylecTByeT npoueaypa nog,
Ha3BaHMeM "nocpegHuyectBo-apbutpax" (mediation-arbitration, nan B odnunanbHoM coKpalleHHOM
BapuaHTe med-arb). Ee cyTb 3ak/o4aeTcs B TOM, YTO CMOP PA3peLlaeTcs C NOMOLLb0 M3BpaHHOro
CTOPOHAMMU HE3aBMCMMOrO, HEWTPANIbHOTO /IMLA, KOTOPOe CHayana BbIMNOAHAET QYHKLUMM NOCPEeSHUNKaA,
COAENCTBYA AOCTUNKEHWNIO COMNALLEHNA, a 3aTEM, €C/IM CTOPOHbI He NMPULAM K COTNalleHMIo, AeicTByeT
KaK apbuTp, yNoSHOMOYEHHbIW BbIHECTM OKOHYaTe/IbHOE 1 06A3aTeIbHOE peLLeHue.

[daHHas ¢opma BO3HMKNA B pesysbTaTe Hambosee 4yacToro Moc/ienoBaTeNIbHOrO MPUMEHEHMS
TPagUUMOHHOro nocpegHuyecTsa M apbutparka. YTobbl yNnpocTUTb Nepexod OT OA4HOM npoueaypbl K
[APYroii, CTOPOHbI CTaNn A0roBapMBaThca 06 n3bpaHuMM NocpegHUKa 1 apbuTpa B 04HOM NULE.

B Teopun amepuKaHCKOro npasa npu mccaegoBaHum med-arb, ¢ ogHOM CTOPOHbI, OTMeYaeTcs
uenecoobpasHoOCTb WHTErpauun Mo CPaBHEHWIO C NOC/AeAoBaTe/lbHbIM  MCMONb30BAaHUEM  ABYX
TPaAMUMOHHBIX NpoLeayp C PasHbIMU HEWTPaAbHbIMU ANUAMKU. APBUTPY HE HYKHO TPaTUTb Bpems Ha
nccnenoBaHWe 40Ka3aTeNbCTB, YCTaHOBMEHUE paKTUYeCKUX 0bCToATEeNbCTB Aena. byayun nocpeaHnKom,
OH Y¥Ke Noy4Yunn Bcto Heobxogumyto nHpopmaumto. C Apyroli CTOPOHbI, yKasbiBaeTcA Ha onpeaesieHHble
npob6siemMbl, C KOTOPbIMWU MOTYT CTOJIKHYTbCA YY4aCTHUKK. Hanpumep, 3HaA 0 TOM, YTO MeaMaTop B Cyyae
6e3ycnewHoCcT nocpeaHnyecTBa CTaHOBUTCA apbUTPOM C BAACTHbIMKU MOJIHOMOYMSAMM, CTOPOHbI MOA,
CTPaxom BblHeCeHua HebnaronpuATHOro peweHns 60siee OCTOPOXKHO U MeHee A0BEPUTE/IbHO NoAXOAAT
K PackpbiTUioO WHPopmMauuu. B cBO ouyepedb, HEWTpasbHOMY /ULy NOC/AE  NOJyYeHUs
KOHOUAEHUMANbHBIX CBEAEHWUI, MOMbITOK KOMMPOMKUCCA TPYAHO COXPaHWUTb OBBLEKTMBHOCTb MpU
BbIHECEHUW pPeLIeHNna No cnopy.

Kak oTmeuyaer E.N. HocbipeBa, med-arb Henb3a paccmaTpuBaTb Kak NpPOCTOe coeaMHEHUe
nocpeaHuyectsa M apbuTparka. 3To cneumduueckaa dopma paspelleHna KoHOAMKTOB. Ha nepsom
3Tane CTOPOHblI B OTAMYME OT peasbHOro MOCPeAHUYEecTBa CTPEMATCA HE CTONbKO K NPUMUPEHMUIO,
CKOJIbKO K 060CHOBaHMIO NPaBUAbHOCTM CBOENM No3nuMn. Ha BTopom 3Tane nocpegHUK-apbuTp 3avactyto
npegnaraeT CTOPOHaM PEKOMEHAATE/bHbIE BapWaHTbl YpPeryanpoBaHUa cnopa, oAMH M3 KOTOpPbIX MO
BbI6OPY CTOPOH NPUHMMAET cuay 06A3aTeNbHOro peleHma <171>,

<171> HocblpeBa E.N. AnbTepHaTnBHOe paspelueHue cnopos B CLUA. M.: OAO "M3paTenbckuii
aom "Topogeu”, 2005. C. 127, 128.

Hanpumep, B npaktnke KomnaHum IBM npowusowen Takou cnyyaih. B 1982 r. y Hee BO3HMK
KOHOAMKT ¢ KomnaHwuel Fujitsu B CBA3M C KOMMpOBaHMEM ee NporpaMmHoro obecneyeHmsn
YHMBEPCANbHON OMepaLMoHHON cucTembl. Yepes rof KOMMAHWMM B CBA3M C 3TUM  3aKIOUUAN
CornaweHue, rae YCTaHOBMAM MNOPAJOK WMCNONb30BaHUA nporpamm IBM. OpHako CTONKHOBEHMA
npoaoKuance. OAHOM U3 TNaBHbIX MPUYUH STOMY MOCAYKUAM TEXHUYECKAA CNOXHOCTb U MpaBoBas
HeonpeaeNeHHOCTb NO pAAy Bonpocos. B pesynbtate IBM B COOTBETCTBMM C OFOBOPKON B COrnalleHUn
1983 r. obpatunace B apbutpaxk. Apbutpbl (npodeccop npasa, BNALEBLIMI OMbITOM paspeLleHus
CNOPOB, U MeHeaXKep B OTCTaBKe, KOTOPbIA npexae pabotan B 06nactv MHGOPMATUKKM) HALWAM, YTO
npoueaypa obbl4HOro apbuTparka 6e3HafekHO 3aTAHETCA B AeOPAX TEXHUYECKUX AeTaNel U B3aUMHbIX
npeTteHsuit. Torga OHM OrpaHUMYMAMCb obsizaHMem Fujitsu npeacTtaBuTb OT4ET 06 MCNOJSIb30BAHUU
nporpamm, KoTopble OXBaTblBano cornaweHue 1983 r., a 3aTemM BbICTYNUAW B KayecTBe MeauaTopoB Mo
CNopy B OTHOLIEHWMWM OCTa/bHbIX Mporpamm. B xoae nocpeaHuyecTBa OblM AOCTUIHYTbI ABA HOBbIX
cornawenun. NepBoe ycTpaHano nNpobaembl MPOLIAOTO UCMNOJb30BaHUA CMOPHbLIX Mporpamm: Fujitsu



npuobpena "3agHMM yncnom" AMLEH3UIO Ha Nporpammel IBM, KoTopble oHa UCM0/1b30Basia B MPOLL/IOM,
a IBM oTkasanacb oT 06BMHeHWI Fujitsu B HapylweHWW aBTOPCKOro npasa. BTopoe cornaweHue
peryanposano OTHOLWEHUA CTOPOH B Byayliem: CTOPOHbI 0653a/MCb BO BCEX CAyYaAx JNLEH3NPOBATb
CBOW OMEpPaUMOHHbIE CUCTEMbI MPU MX YCTAHOBKE HA KOMMbIOTEpPAX Apyr Apyra no TpeboBaHUtO
K/IMEHTOB. 3aTem NocpeaHUKM BHOBb "MpeBpaTuanch” B apbuUTpoB, HO TONbKO A1a Toro, YTobbl NpuaaTb
OOCTUIHYTBIM COTNALEHNAM CTaTyC apOUTPAXKHbIX PELLEHUI, UMEIOLLMX NPUHYAUTENbHYIO cnay <172>;

<172> U3noxeH B KHUre "BeaeHne neperoBopos M paspelieHne KoHoanktos". Harvard Business
Review. MockBa: AnbnunHa busHec bykc, 2006. C. 173.

HEMnocpeacTBEHHOE NPUMMUPEHNE CTOPOH B X04€e apbutparkHoro pasbupartenbCTaa.

Kak npaBumio, HWM B 3aKOHax 06 apbuTparke, HN B apOUTPArKHbIX perfameHTax He CoAepPXKUTCA
yKa3aHuA Ha NpaBo apbuTpoB COAENCTBOBATb CTOPOHAM B AOCTUMKEHMM COrnalieHus. B To e spems
TaKaA BO3MOKHOCTb HE UCKJIoHaeTcA.

Tak, B KoMMeHTapuMuM MO OpraHM3aumMm apobUTpParKHOro pasbupaTenbcTBa, YTBEPKAEHHOM
HOHCUTPAN B 1996 r. C UENbIO OKa3aHWs MOMOLUM B MPaKTUKeE apbuTparxka nytem nepeyncsieHua u
KPaTKOro OMMCaHWA BOMPOCOB, CBOEBPEMEHHOE pelleHWe KOTOPbIX MOMKET ObiTb MNOJE3HbIM NpU
opraHusaumMm apbuTpakHoro pasbupatennbcTBa, OOPALLAETCA BHMMaHWME Ha BOMPOC O BeAEHUU
CTOPOHaMW NeperoBopoB O BO3MOXKHOM MMUPOBOM COMNALLIEHUN U UX NOCNEACTBMAX ANA NJAAHUPOBAHMA
pasbupaTtennocrea. ApbuTpam pekomeHayeTcs NAaHMPOBaTb Pa3dbMpPaATeNbCTBO TakKMM 0b6pasom, YTobbl
OHO CcocobHCTBOBA/IO NPOAO/IKEHMIO UM HavyaNy NepPeroBopoB 0 MMPOBOM COralleHnn <173>.

<173> WHbopmaumsa c canta Komuccum OpraHusaumm O6beanHeHHbIX Hauuii no npasy
MeXayHapoaHOM TOprosan KOHCUTPAN:
http://www.uncitral.org/uncitral/ru/commission/colloquia.html.

CyliecTBeHHOE OT/IMYME MOCPEeAHMYECTBa OT apbuTpaka 3akntoyaeTca B cieayrowem. Mo ceoeit
npupoge v Ta W Apyras ¢GoOpmbl ABAAIOTCA AMCNO3UTMBHbIMM. OAHAKo B MocpeaHMyecTse
OWUCNO3UTUBHOCTL MMEET HECKO/IbKO WHOe MpeoMIeHMe M BK/YaeT pag d1emeHToB. CTOpOHbI
BCTYNaloT B MpoLeAypy Ha OCHOBE B3aMMHOro cornaweHusa. ®opma Takoro COrnaleHns MOKeT BbiTb
PasNIMYHON U1, B OT/IMYMeE OT apbUTParKHOrO, He BCerga NMCbMeHHOWM. [oCTaToYHO TOro, YTo6bl CTOPOHbI
BbIPA3MAN CBOE KeNaHWe NPUATU K KOHCEHCYCY MO MMEIOWMUMCA Y HUX PasHOrAacuam Npu CoaencTBum
HENTPaNbHOTO NNLUA. YYaCTHUKKM MOryT opopMUTb coralleHne o nocpeaHuYecTse B BUAE OTOBOPKU K
Aorosopy. Takas OroBOpKa BblpaxkaeT MX A06pyH0 BOAKO M MOpasbHylo 06A3aHHOCTL 0bpaTuUTbCA K
nocpeaHUKy B ClyYae BO3HMKHOBEHMA crnopa. B oT/iMuMe oT apbuTparKHOro cornaleHus oHa He umeet
06s3aTeNIbHOM OPUAMYECKOM CUbI U HE MOXKET BbITb NPUHYAUTENBHO UCNOHEHA <174>,

<174> HocblpeBa E.N. AnbTepHaTuBHOe paspelueHune crnopos B CLUA. M.: OAO "UspaTenbckuit
aom "Topoael,”, 2005. C. 76.

Mo yteepxkaeHuto B.H. AHypoBa, pasnnuve mexay apbuTpakem u nocpesHUYecTBOM COCTOUT B
TOM, 4YTO "...ecn B NePBOM C/y4yae CTOPOHbI CO3HATE/IbHO AOMYCKAlOT BMELLATeIbCTBO TPETbero Auua
(apbuTpa) B MX CNOp M OTAAOT EMY NPUOPUTET B PELIeHMM 3TOro CMopa, TO B C/lyyae NocpesHUYecTBa
NocpeaHUK BbICTYyNaeT TO/IbKO KakK MNPOBOAHWMK BOJIM CTOPOH, JIMLLEHHbIA MNpaBa MPUHUMATb
camocToaTenbHoe peleHne" <175>,

<175> AHyposB B.H. lOpuanueckaa npupoga MexayHapoOAHOIroO KOMMEpPYECKOro apbutpaka.
Bonpocbl Teopuu 1 npaktukun. M.: Mpocnekt, 2000. C. 39.

B nuTepatype TaK:Ke yKa3bIBaeTCs Ha OT/INUME MeXAY apbuTpaxkem ad hoc 1 nocpegHUYecTBOM.

Bo-nepsbix, apbutpaxk ad hoc B BMAE UIYpbl KOHKPETHOrO rpakaaHWHa-CneunanncTa,
COrfacHoro 6biTb apbUTPOM B KOHKPETHOM Crope, MOABAAETCA /AWWb TOrga, Koraa K Hemy C
COOTBETCTBYHOLWEN NMPOocbbol 06palLatoTCA YYAaCTHUKM CMopa; NMOCPeAHMK e MO3ULMOHUPYETCA Kak
TAKOBOW elle A0 0bpalleHMsa K HeMy, OH npeasiaraeT CBOM YC/yrM B KayecTBe MocpeaHuKa ntobomy u



KarkaoMy CybbekTy npegnpuHMMaTenbCKon AenaTe/lbHOCTM; MOCPeAHWMK ABAAeTCa OA4HMM U3
npodeccroHasbHbIX yYHaCTHUKOB PbiHKa MPABOBbIX YCAYT.

Bo-BTOpbIX, apbutpaxk ad hoc npu3BaH paspellaTb KOMMEpPYECKME CMOpbl; XOTA B Mpouecce
pasbupatenbcTsa cnopa apbutparkem ad hoc cnopAWMMM CTOPOHAMMN MOXKET ObITb 3aK/IIOYEHO MUPOBOE
corfalleHne, BCe e CTOPOHbI NnepeaatoT Cnop Ha paccmoTpeHue apbutpaxka ad hoc Tak Ke, KaK U Ha
paccMOTpPEeHUE WMHCTUTYLMOHANbHOIO TPETEMCKOro cya, B LEefAx paspelleHus cropa U MnoayvyeHus
peweHus no geny. K nocpeaHuKy e CTOPOoHbI cnopa obpalatoTca He B Lie/iAX BbIHECEHMSA pelleHuns, a B
Luenax yperyamMpoBaHWA pasHorfacuii no  Cchopy, MNPUMUPEHUA W OOCTUMKEHMA  MMPOBOTO
(MpuMMpUTENBHOrO) CornalleHuns ¢ Tem, YTobbl He 06pPaLLATLCA B CY4 UK TPETENUCKUI cya, <176>.

<176> MexayHapoaHoe Kommepyeckoe npaso / Moga o6uw. pea. B.®. NonoHgonyno. M.: Omera-/l,
2004. C. 202.

CnegyeT 06paTuUTb BHUMaHWE, YTO ObOpaLleHNE K MPUMUPUTENIbHOW Npoueaype HepaBHO3HAYHO
NPeTeH3MoHHOMY nopsaAKy AocyaebHoro paspelleHWs cnopa - ocoboit (nMMcbMeHHOW) npoueaype
YPeryninmpoBaHus cnopa cammMmm CropaLLMMN CTOPOHaMMU.

MpeTeH3NOHHbIN MNOPAAOK YPeryJMpoBaHUA cnopa npeacTaBasaetr cobor MNpUMUPUTENBHYIO
npoueaypy, Hayanom KOTOPOWN SBNSIETCA HanpaB/ieHWE OAHOM CTOPOHOWM MNpPEeTeH3uM, CoAeprKallel
TpeboBaHMe 06 onpeaeseHHOM NOBEAEHUU B agpec APYron CTOPOHbI (Npeanonaraemoro HapywuTens)
<177>.

<177> PoxkoBa M.A., Enucees H.l., Cksopuos O.HO. [loroBopHOe npaBoO: COrsaleHua o
NOACYAHOCTM, MEAYHapoAHOW MNOACYAHOCTW, NPUMUPUTENIBHOW npoueaype, apbutpaxkHoe
(TpeTeiickoe) n mmnposoe cornawexus / Noa obuien peg. M.A. Poskkosoit. M.: CtatyT, 2008. C. 396.

foBopA BOOOLWE O 3HAYMMOCTM MPETEH3MOHHOIO NOPAAKA YPEryMpoBaHWA cnopa, cneayet
yKasaTb, 4YTO OCHOBHaA 3agaya €ero npPUMEHEeHWA COCTOMT B TOM, 4TObBbl NOGYAUTH CTOPOHDI
CaMOCTOATENbHO YpPeryampoBaTb BO3HUKWWUIA KOHOAMKT WAWM  JIMKBUAMPOBATb OOHAPYKMBLUYHOCS
HeonpeaeneHHOCTb B MX OTHOweHuAX. Ero ucnonb3oBaHWe MNO3BONSET CTOPOHE, NpaBa KOTOPOW
NpeAnonaratTc HapyWweHHbIMM, [OBECTM [0 CBeAEHMs [APYyrold CTOpOHbl (npepgnonaraemoro
HapywwuTens) cBou TpeboBaHWA, a Hapywutento - A0OPOBOMbHO YAOBAETBOPUTL OOOCHOBaHHblE
TpeboBaHUsA, He fOMNYCKaa BO3MOMXKHOCTM Nepesayn BO3HMKLIErO CNOPA HA PAaCCMOTPEHUE cyAa.

Mo matepmnanam npaktnkm MKAC.

Mpu ycTaHOBNEHUW B AOrOBOPE CTOPOH MPETEH3WMOHHOrO Nopsaka npeabasaeHun TpeboBaHuU
cocTaB apbuTparka NpoBepuT, 6bia M OH cobatoaeH.

Tak, no aeny ot 19 dpespana 2008 r. N 24/2007 nck bbin NpeabABAEH POCCUNCKON opraHmu3aumnen K
dUHCKOM dMpme B CBA3M C HeYNAaTOM apeHAHOM NAaThl 32 HeABUKMMOE UMYLLLECTBO, NPeAoCTaBAeHHOe
MCTLLOM OTBETYMKY B apeHay NO JOroBoOpy, 3aKAKUYeHHOMY cTopoHamu 29 asrycta 2005 r. Ha cpok ¢ 15
asrycta 2005 r. no 14 aerycta 2008 r. WUcTew TpeboBan BbiCeNEHUS OTBETYMKA M3 3aHMMAEMOrO
NoOMeLLEHUA B CBA3M C NPEKPALLEHMEM AOrOBOPA AapeHbl; B3bICKAHMA C OTBETYMKA HE BbINJIa4yeHHON Um
apeHaHolM nnaTbl U AOFrOBOPHOW HEYCTOMKWM 3a HapylleHWe CPOKOB BblHECEHWA apeHAHOW NNaTbl;
BO3MeELLEHMWA NOHECEHHbIX UCTLLOM YObITKOB M Pacxoa0B No ynnate apbuTpaxkHoro cbopa.

(...) KomneteHuma MKAC no paccMOTPEHMIO HACTOALLEro Aena OCHOBbLIBAETCA Ha apbuTparkHoWM
OroBOpPKeE, COrNacoBaHHOM CTOpOHaMu B CT. 8 forosopa. Kak cneayet m3 cT. 8 4orosopa, CTOpoHaMu 6bin
COrNacoBaH NOPAJOK paspeLleHUs CNOPOB, COCTOALLMIA U3 HECKONbKUX CTaau .

B nyHkte 8.1 cT. 8 cTOopoHamu 6bin cornacoBaH MNOPAJOK AoOCyAebHOro yperyampoBaHus,
BK/IIOYAIOLLMI NpOBeAeHMEe MeperoBopoB M MNpeabaBieHUE MNPETeH3NW, Ha KOTOPYH CTOPOHa3,
NOJlYYMBLLAA M PAcCMOTPEBLUAA MPETEH3UI0, HanpaBaAeT OTBeT B TeueHWe 20 AHeM, UcUMCAAEMbIX C
AaTbl NONyYeHUA nNpeTeH3nu. M3 nmerowmxca B maTepuanax gena SOKYMEHTOB ClefyeT, YTO AaHHbIA
NnopsaAoK UCTLLOM Bbl1 cobnoaeH.

Cnepgytowana ctagma paspelleHna cnopos, cornacHo n. 8.2.1 n 8.2.2 c1. 8 gorosopa, BKAO4YaNa
paspelweHne crnopoB B cygebHom nopsake nmbo B ApbutparkHom cyae ropoga MocKebl (npwu
noABeAOMCTBEHHOCTU criopa apbuTpakHbIM cydam), Mbo B cygax obLluiei opucamkumMmM no mecty
HaxoXA4eHna apeHaoaaTens (Npu NoABeAOMCTBEHHOCTM CNOPOB CyAam obLen lpucamkummn...) <178>.
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<178> lpakTnka MexayHapoaHOro Kommep4yeckoro apbutparkHoro cyaa npu TMM PO 3a 2007 -
2008 rr. / Coct. M.T. PoseHbepr. M.: CtatyT, 2010. C. 259 - 268.

OcobeHHOCTbIO NPETEH3MOHHOMO NOPAAKA YPEry/IMPOBaHNA Cropa ABAAETCA TO, YTO OH UCMOHAET
Ae OYHKUMKM, @ UMEHHO MPUMMUPUTENbHYIO (HanpaB/ieH Ha yperyanpoBaHue Cropa MexXay CTOPOHaMU
AN INKBUZAUMIO HEONPeAENEHHOCTU B UX OTHOLIEHMAX NyTEM A0BeAeHMA TpeboBaHMA OA4HOM CTOPOHbI
00 CBeAEeHUs Apyroli CTOPOHbl W  pPe3y/nbTaTOB WX PACCMOTPEHWs  Opyro CTOPOHOW) w
[OO0Ka3aTeNbCTBEHHYIO (CNYKUT [LO0KA3aTeNbCTBOM NPeabaBAEeHUA OAHUM AULOM TpeboBaHMA apyromy
/MLy, @ HepeaKo U Pe3yIbTaToB PAacCMOTPEHUSA 3TOro TPeboBaHUA APYTUM INLOM).

Mexagy Tem npouenypa AOCYAeOHOro paspeleHns cnopa AOCTaTOYHO MofpobHo 6Hbina
perfnameHTupoBaHa ewe B [lONOXKEHUM O NPETEeH3MOHHOM MNOpAAKE YpPeryanpoBaHUA Cropos,
yTBepaeHHom [locTaHoBneHnem BepxosHoro CoseTta P® orT 24 wmwoHa 1992 r. N 3116-1 (panee -
MonorkeHne o NpeTeH3MOHHOM nopsaake) <179>.

<179> [aHHoe [MonoxeHue yTpaTtuno cuny B ceasu ¢ eeegeHnem AMNK P® 1995 r., T.e. ¢ 1 uiona
1995r.

HasBaHHoOe [M0N0XKeHNEe O MPEeTeH3NMOHHOM MOPAAKE YCTAaHAB/AMBANO MPETEH3UOHHbIM NOPALAOK
YPEryAMpPoBaHWA CNOPOB MeEXKAY NPeanpuATUAMM, YUYPEXAEHUAMM, OPraHM3auMAMM, OpPraHamM
rocy4apCTBEHHOM BAACTM U yNpaBAeHUA, rpaxaaHaMuU-npeanpuHUMaTeamu.

OcHoBHble TpeboBaHMA, KOTOpble B COOTBETCTBUM C MO/IOKEHNEM O MPETEH3UOHHOM MOpPAAKe
NpPeabABNANUCD K NPETEH3MU, ObINU CneayroWnMu:

1) npeTeH3uns gonKHa HbITb COCTaBAEHa B MUCbMEHHOM dopme U noanunucaHa pyKkoBoautTenem uam
3aMecTUTENIEM PYKOBOAMUTENA OpraHM3aumn, rpaxkaaHMHoOM-NpeanpuHMmaTenem;

2) copepKaHue NpPeTeH3UU AO/KHO BKAKOYATb: TpeboBaHWA 3aABUTENA; CYMMY MpPeTeH3uu U
0b60CHOBaHHbIM ee pacyeT, ec/n NPETEH3US NOANIEXKMUT AEHEKHON OLEHKE; 06CTOATENbCTBA, Ha KOTOPbIX
OCHOBbIBAIOTCA TPebOBaHUA U [OKA3aTebCTBa, NOATBEPKAAIOLME UX CO CCbIIKOW Ha COOTBETCTBYOLLEE
3aKOHOAATeNbCTBO; NepeyYeHb NpuiaraemblX K NPEeTeH3nn AOKYMEHTOB U APYrMX A0Ka3aTeNbCTB; UHble
cBefeHus, Heobxogumble ANS yperyMpoBaHus cnopa;

3) npeteHsuna paccmaTpusaeTcs B TeyeHue 30 gHel €O AHA NOJYYEHUA, €CIM MHOW CPOK He
YCTAaHOBJIEH COrflaWleHMEeM CTOPOH, MEKAYHAapOAHbIMM AOrOBOPaMM, a TaKXKe KOHTPaKTamu C
WMHOCTPaHHbIMM GUPMamMM - Mo TpPebOoBaHMIO 3aKAa34YMKOB M MOCTaBLUMKOB TOBAPOB A1 3KCMOPT],
3aKa34MKOB M rpy3onosyyaTeneid MMMOPTHbLIX TOBAapOB, OPraHW3auMii, BbINOJHAIOWMX 3aKasbl Ha
UMMOPT;

4) npeTeH3MA AOMKHA OTNPABAATLCA 3aKa3HbIM WK LLEHHbIM NMUCbMOM, MO Tenerpady, Tenetanny,
a TaKKe C MCNOo/sb30BAHMEM WMHbIX CPEACTB CBA3W, obecneymBatolwmx GpUKCMpPOBaHME ee OTNPABEHMUS,
n1Mbo BpyYaeTca Nos Pacrmcky;

5) K npeTeH3sun [OMKHbI ObiTb MNPWUIOXKEHbI MNOAJIMHHbIE [AOKYMEHTbl, noaTBepKaatolme
npeabaABAeHHble 3anaBUTENEM TPebOBaHMA, UK Hag/exKalme 3aBepPeHHble KONUK NGO BbIMUCKU U3
HWX, €C/TU 3TU JOKYMEHTbI OTCYTCTBYIOT Y APYroii CTOPOHbI.

B HacToAlwee BpemA BblAENAOT YeTbipe pPA3HOBUAHOCTM MNPETEH3MOHHOro  MopAAKa
yperyanpoBaHua cnopa:

1) obna3aTenbHbIN NPETEH3NOHHbIM NOPALOK yperyinpoBaHMa cnopa (NpeTeH3MOoHHbIM NopsaoK,
0653aTeNbHOCTb KOTOPOro YCTaHOB/EHa dpeaepasibHbIM 3aKOHOM).

Takoro posa NoNOXKEHUA coaepyKaTca, Hanpumep:

B N. 2 cT. 452 TK P®: "TpeboBaHMe 06 M3MEHEHUN UAM O PACTOPKEHUM AOrOoBOpa MOKET ObiTb
33aABNEHO CTOPOHOM B CyA TO/MbKO MOCAE NOJIYyYEHWA OTKasa [APYrol CTOPOHbl Ha NpensioXKeHue
U3MEHUTb WAWN PacTOPrHyTb A0roBop NMbBO HenosyyeHUA OTBETA B CPOK, YKA3aHHbIA B NPeasiorKeHUN
WAN YCTAaHOBNEHHbIM 3aKOHOM IM60 A0r0BOPOM, 3 NPU €ro OTCYTCTBMM - B TPUALATUAHEBHbIN CPOK";

Bn.1,2cT. 797 K P®: "1. [lo npeabaBaeHMA K NepeBO34YMKY UCKA, BbITEKAIOLWEro U3 NepPeBO3KU
rpysa, 06sa3atesibHO NpeabaABNEeHNEe emMy NPEeTeH3UN B NopAgKe, NPeayCMOTPEHHOM COOTBETCTBYHOLLMM
TPAHCMOPTHbIM YCTAaBOM MM  KoZeKCOM. 2. WCK K nepeBO3UYMKY MOXKeT ObiTb npeabsasieH
rpysooTnpasuTenem Wau rpysonosydyatesiem B Cayyae MOJIHOrO WM YAaCTMYHOTO OTKasa NnepeBO34YMKa
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YO,0BNETBOPUTL NPETEH3UIO MO0 HENONYYEHMA OT NEPEBO34YMKA OTBETA B TPUALATUAHEBHbIN CPOK";

8 n. 1 ct. 161 KoaeKkca BHyTpeHHero BogHoro tpaHcnoprta P®: "[lo npeabABneHUA NUCKA B CBA3MU C
nepeBO3KOM naccaxupa, baraxa, rpysa K nepeBo34YMKy WUAM B CBA3M C OYKCMPOBKOW ByKcMpyemoro
ob6beKTa K OYKCMpPOBLUUKY 06A3aTeNbHbIM ABAAETCA NpenbABNEHME MNPETEH3UW K MEPEeBO3YMKY MM
6YKCnpoBLLUNKY";

8 n. 3 c1. 124 BosaywHoro Kogekca P®P: "[lo npeabaBneHUA K NepeBO3YMKYy WMCKA B Cayvae
HapyLleHWa [0roBopa BO34YLIHOM MEepeBO3KU rpy3a WAM AOroBOPa BO3AYLIHOW NEpPeBO3KM MOYThI
nepeBoO34YMKy NpeabaBAseTca npeteHsuma';

8 n. 1 ct. 403 Koaekca Toprosoro mopenaasaHua P®: "[lo npeabaBneHMa NepeBo3yYMKy MCKa B
CBA3N C NepeBO3KOW rpy3a B KaboTarke o06A3aTeNbHbIM ABAAETCA NpPeAbABAEHME MEPEeBO3YUKY
npeteHsun" u ap.;

2) HOPMATMBHbIA NPETEH3MOHHbIN NOPALOK YPEryIMPOBAHUA CMOpPa (NPETEH3MOHHbIN NOPALOK,
pekomeHaaumMm 06 MCnoib30BaHMM KOTOPOrO COAEPKATCA B 3aKOHOAATENbCTBE U MHbBIX HOPMATUBHbIX
NPaBOBbIX aKTax, MPM TOM UYTO AaHHbIV NOPAJOK He NpeaycMoTpeH deaepanbHbIM 3aKOHOM B KayecTse
obA3aTeNnbHOro).

TaKoro poza NONOXKEHUA COAEPKATCA, HANPUMep:

B N. 4 cT. 55 PeaepanbHOro 3akoHa "O cBA3un": "B cnyyae HEUCNONHEHUSA UNM HEHaa/eXKallero
MCNONHEHNA 00M3aTeNbCTB, BbITEKAOWMX M3 AoroBopa 06 OKasaHMM yCayr CBs3M, M0Jb30BaTe/lb
ycnyramm cessu 4o obpalleHus B Cy4 NpeabaABAsSeT onepaTopy CBA3M NPeTeH3uno";

B a63. 1 cr. 37 degepanbHoro 3akoHa "O noutoBou cBA3n": "lpU HEUCMNONHEHUU UM
HeHaa/exalemM UCNONHEHUN 06A3aTeNbCTB MO OKa3aHMIO YCAYyr MOYTOBOM CBA3W MO/Mb30BATENb YCAYT
MoYyTOBOM CBA3M BMpaBe MNpPeabABWUTb OMEPATOPy MNOYTOBOW CBA3M MPETEH3UID, B TOM 4uUCIe C
TpeboBaHMeM 0 BO3MeLLEeHNM Bpeaa”;

3) [OroBOpPHbLIA NPETEH3UMOHHbI NOPALOK YPEeryJMpoBaHus crnopa (MpeTeH3MOHHbIM MopsAaokK,
COr/IacoBaHHbIN CTOPOHAMU B AOTOBOPE).

TaKoro poza NONOXKEHMA COAEPKATCA, HANpUMep:

B cT. 311 MK P®: "KpeauTtop Bnpase He NPUHUMaATb UCNOHEHMA 06A3aTeNbCTBA MO YacTAM, eCau
WHOE He NpeayCMOTPEHO 3aKOHOM, WMHbIMM MPaBOBbIMW aKTaMW, YCAOBUMAMKM 006A3aTENbCTBA U He
BbITEKaeT 13 0bbluaeB fen0Boro 06o0poTa an cylectsa obasatenbcTea’;

B N. 2 cr. 328 TK P®: "B cnyyae HenpepoctaBneHUs 06A3aHHOM CTOPOHON 06YCAOBAEHHOTO
O0roBOPOM UCMONHEHUA 00653aTeNbCTBA MO0 HaNMUMA 0BCTOATENBCTB, O4EBMAHO CBUAETENBCTBYHOLLMX
O TOM, YTO TaKoe UCMoJIHEHUE He ByaeT NPOU3BEeAEHO B YCTAHOB/IEHHbIW CPOK, CTOPOHA, Ha KOTOPO
NIEXXUT BCTPEYHOE MCMOJIHEHME, BMpaBe MPUOCTAHOBUTb MCMOJSHEHME cBoero obAsaTenbctBa AMb6O
OTKa3aTbCA OT UCMOJIHEHUSA 3TOro 0b6A3aTeNbCTBA M NOTPeOOBaTb BO3MELLEHMA YObITKOB.

Ecan obycnosneHHoe [0roBOPOM WCMNOSIHEHME 00s3aTenbCTBa MPOM3BELAEHO HE B MOJHOM
obbeme, CTOPOHA, Ha KOTOPOM NEXUT BCTPEYHOE WMCMOJHEHME, BMNPABE MPUOCTAHOBUTb WCMONAHEHUE
cBoero o0b6s3aTenbCTBa WAM  OTKasaTbCA  OT  WCMOJIHEHMA B 4acTW,  COOTBETCTBYHOLLEMN
HenpeaocTaBAeHHOMY UCNOAHEHUIO";

B a63. 1 1 3 n. 2 c1. 344 TK P®: "3anorogep:kate/ib OTBEYAET 32 MOJIHYIO AN YAaCTUYHYIO yTpaTy
WAN NOBPEXAEHWe nepefaHHOro emy npegMeTa 3a/0ra, €ciM He [OO0KAXKeT, 4YTO MOMKeT ObiTb
0CBOOOKAEH OT OTBETCTBEHHOCTU B COOTBETCTBUM cO cTaTbelt 401 TK PO;

Ecnn B pesynbTaTe NoBpeXKAEHUA NpeAMeTa 3a710ra OH U3MEHWU/ICA HAaCTO/IbKO, YTO HE MOXKET bbITb
MCNONb30BaH NO MPAMOMY Ha3HA4YeHUIo, 3a/s0rofaTeNb BNpaBe OT HEero OTKazaTbCA M notpebosaTb
BO3MeLLEeHMA 3a ero yTpaty";

B8 N. 4 ct. 357 TK P®: "Mpu HapyweHUn 3anorogatenem ycioBWiA 3an0ra ToBapoB B obopoTe
3a/0rofepKatenib BNpaBe MNyTeEM HANOXKEHWUA Ha 3a/I0}KEeHHble TOBapbl CBOMX 3HAKOB M nNevaTel
NPUOCTaHOBUTbL ONepaLMm C HUMU A0 YCTPAHEHUA HapyLweHna";

B8 N. 1 ct. 376 TK P®: "TapaHT oTKasbiBaeT beHepuLMapy B yAOBNETBOPEHUN ero TpeboBaHMA, ecau
3To TpeboBaHWe MO0 NPUNOIKEHHbIE K HEMY AOKYMEHTbI HE COOTBETCTBYIOT YC/IOBUAM rapaHTun nvbo
npeacTas/eHbl rapaHTy MO OKOHYaHUKW ONPeaeNeHHOro B rapaHTUK CPOKa.

lapaHT p[onkeH HemepseHHo yBegoMutb beHeduumapa 06 oOTKase yAOBNETBOPUTL €O
TpeboBaHue";

B N. 2 cT. 405 K P®: "Ecan BcheactBmre NPOCPOUKM AOMKHMKA UCNIONHEHME YTPATU/IO MHTEpEC ANA
KpeamTopa, OH MOMKET 0TKa3aTbCA OT MPUHATUA UCNOAHEHNA U TpeboBaTb Bo3MelLeHNA yobITKOB" 1 ap.;
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4) yBeAOMWUTENbHbIA MNPETEH3UOHHbLIN MOPAAOK (MPETEH3UOHHLIN  MOPSAAOK, KOTOpPbIA
NCMNO/Ib3yeTCs B OTCYTCTBUE COrMIALLIEHMA O €ro UCMONb30BAHUM CTOPOHAMM KOHKPETHOTO A0roBopa).

Paccmartpusas BOMPOChHI NpPeTeH3nOHHOro nopsaaka yperynmposaHusa KOH}ANKTA,
npeaycMOTPEHHOIO CornaleHnem CTOPOH, LenecoobpasHo OTMETUTb, YTO OH O/IKEH OTBEYATb 06LWMM
NPUHUMMAM  MPUMUPUTENbHBIX — Npoueayp, a  MMEHHO  OCHOBOMoOJaralowemy  npuHuuny
NPUMKUPUTENBbHBIX NPOLEeAYp - NPUHLMMY A0O6POBOSBHOCTU. MHBIMKW CIOBAaMM, NPETEH3NOHHbIN NOPAAOK
nogpasymeBaeT TO/IbKO A06poBOabHOE 0bpaLLeHNe CNOPALLMX CTOPOH K €ro MCNOAb30BaHMIO, NPU TOM
YTO AaXKe HayaB ero, CTOPOHa (CTOPOHbI) Ha 1I0H6OM 3Tane MOXKeT NPEKPaATUTb ero UCNosIb30BaHME.

TakMm 06pa3om, BHE 3aBUCMMOCTM OT TOrO, COAEPMKUTCA AU B COMNAWIEHUN O MPETEH3NOHHOM
nopagKe ykasaHue Ha MnocneacTsva ero HecobntogeHus (B BMAE JIMWEHUA LPYroi CTOPOHbI NpaBa
npeabABneHNA UCKa) AMBO HET, CTOPOHA, OTKaslaBLWAACA OT MPETEH3MOHHOrO MOpPAAKA, KOTOpPbIN
YCTAQHOB/MIEH COrNalleHNMEM CTOPOH, He MOXeT ObiTb MOHY)XA3aemMa K WCNO/Ib30BaHUIO 3TOW
NPUMUPUTENBHOM NpoLLEeaypPbI.

Kak oTmeuyaeT M.A. PoKOBa, AaHHbI/ BblBOA, K COMKaNIEHWUIO, HE HaxoAUT noaaep:km B AMK PO,
KOTOpPbIA, HanpPoTMB, NpeasycMaTpMBaeT 06A3aTeNbHOCTb COBMOAEHMA MPETEH3NMOHHOrO MopsAAKa, He
TONbKO YCTQHOB/EHHOTO 3aKOHOM, HO W NpPeasyCMOTPEHHOrO [AOroOBOPOM CTOPOH. Peub umaet o
NOJIOXKEHUAX [AeNCTBYIOWEro MpoLeccyasibHOr0o 3akoOHOAATe/bCTBa, [AOMYyCKaloWwMxX BO3BpaleHue
WCKOBOIO 33AB/IEHUA MO NPUYMHE HecobAAEeHUA NPeayCMOTPEHHOrO AO0roBOPOM MPETEH3MOHHOIO
nopagKa, U NONOMKEHUAX, AONYCKAOWMX, €CIM UCKOBOE 3aABieHMe Oblo NMPUHATO K MPOM3BOACTBY,
ocTaB/feHMe ero 6e3 paccMOTpeHWA, eCcM UCTUOM He cobnogeH npeaycMOTPEHHbI AO0roBOPOM
NPeTeH3NOHHbIN NOPALOK YperyMpoBaHua cnopa <180>.

<180> Poxkosa M.A., Enucees H.l., Cksopuos O.HO. [oroBopHOe npaBo: COrnaweHua o
NOACYAHOCTM, MEMAYHapoAHOW MNOACYAHOCTW, NPUMUPUTENIBHOW npoueaype, apbutpaxHoe
(TpeTeiickoe) n mmnposoe cornawexus / Noa obuien peg. M.A. Poskkosoir. M.: CtatyT, 2008. C. 391.

YKa3saHHOe Bbille BOBCE He O3HAYaeT, YTO eC/iv CTOPOHbI U36pann NPUMMPUTENBHYIO NpoLeaypy B
dbopme npeTeH3MOHHOro nopsAfAKa W 3aKAYMAW CcOornaleHne o6 3Tom, TO OHW uK3baBAeHbl OT
HeraTMBHbIX NOC/NeACTBMI ero HecobatoaeHus.

Bo-nepBbIx, HecobatoaeHWE NPETEH3MOHHOTO NOPAAKA OKasblBaeT OrPOMHOE BAMAHME Ha 06bem
YOO0BNETBOPEHNA WCKOBbIX TPEOOBaHMM, a WMHOr4A M HA CaMy BO3MOMKHOCTb MX YA0BAETBOPEHMA.
Hanpumep, cornacHo n. 2 cT. 483 TK P®, nokynatenb o6sa3aH M3BECTUTb NPOAABLA O HapyLEeHUU
YCNOBUIA AOrOBOPaA KYNIN-NPOAAXKM O KONMYecTBe, 06 acCOPTUMEHTE, O KayecTBe, KOMMNJIEKTHOCTH, Tape
n (Mnn) o6 ynakoBKe ToBapa B CPOK, MPenyCMOTPEHHbIN 3aKOHOM, MHbIMM NPaBOBLIMW aKTaMW WK
OOroBOPOM, NPoAaBeL, BNPaBe 0TKa3aTbCA NOJIHOCTbIO MAWM YacTUYHO OT yA0BNeTBOpeHus TpeboBaHui
noKynaTtena o nepegayve emy HeJOCTaloLLEro KONMYeCTBa TOBapa, 3aMeHe ToBapa, He COOTBETCTBYOLLEro
YCNOBMAM A0roBopa Kynam-npofarkM o Kayectse WM o6 accopTMmeHTe, 06 yCTpaHEHUN HeAOCTaTKOB
TOBapa, O AOYKOMMIEKTOBAaHMW TOBapa WMAM O 3amMeHe HEeKOMMJIEKTHOro ToBapa KOMMAEKTHbIM, O
3aTapuBaHuM M (Man) o6 ynakoske ToBapa nMbB0 O 3ameHe HeHaasexallein Tapbl M (MAK) yNaKoBKM
TOBapa, eCcAn AOKaXeT, YTO HeBbINOJIHEHWE 3TOro MnpaBuia NOKynaTtenem MoBJIEKNO HEBO3MOMXHOCTb
YO0BNETBOPUTL €ro TpeboBaHMA AN BAeYET ANA NpoaaBL.a HECOM3MEPUMbIE PacXoabl NO CPABHEHUIO C
TEMMU, KOTOPbIE OH NOoHec bbl, ecin H6bl 6blN1 CBOEBPEMEHHO U3BELLEH O HapyLLIEHUN AOFrOBOpPA.

Bo-BTOpbIX, K CTOPOHE, OTKa3aBLWeWCcA OT MWCNO/b30BaHUA YCTAaHOBAEHHOW A0rOBOPOM
NPUMUPUTENBHOM Npoueaypbl, MOryT 6biTb NMPUMEHUMbI Mepbl, NPeayCMOTPEHHbIe 3aKOHOM. Tak, B
cooTtBeTcTBMM C 4. 1 cT. 111 ANK P® B cnyyae, ecam cnop BO3HWK BCAEACTBME HAPYLUEHUA JIULLOM,
Yy4YacTBYHOLWMM B Aene, NPeTEH3MOHHOro MAM MHOro AocyaebHOoro mopsaaka yperyamposaHua crnopa,
npesycmoTpeHHoro d¢enepasbHbiM 33aKOHOM WAM [AOFOBOPOM, B TOM YMC/e HapyleHWA CpoKa
npeAcTaBNEHNA OTBETA Ha NPETEH3MIO, OCTaBNEHNA NpeTeH3un H6e3 oTBeTa, apbuTparkHbIN cya OTHOCUT
Ha 370 Mo cyaebHble pacxoabl HE3AaBMCMMO OT Pe3yNbTaTOB PAaCCMOTPEHMUA Aena.

B npaktnke MKAC npu TN P® BcTpevyanmcb cayvan, Koraa OTBETYMK OCMapuBan KOMMETEHUMIO
apbutpaxka, NOCKO/bKY, MO €ro MHEHUID, UCTeL, He BbIMOJHUA YCNOBME KOHTPAKTa 0 HeobxoaumocTtu
NPUHATMA BCEX MeP AA MUPHOFO YyPeryanpoBaHuA pasHoraacuin. OCHoBaHMEM ANA BO3paXKeHWUn 6blno
BK/IlOYEHME B apOUTPAXKHYIO OrOBOPKY NONOXKEHUSA, YTO B C/Iy4ae Pa3HOMIACUIA CTOPOHbI MPUMYT Mepbl K
MUX YperyampoBaHUIo, a eCIn CornalleHna AOCTUTHYTb He yaanock, cnop nepegaetrca 8 MKAC. B Takmnx
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cnydaax MKAC mncxoguT v3 TOro, YTO MPaBO CTOPOH YPEryiMpoBaTb CAOP MMPHbLIM NyTem ABAAETCA
$aKyNbTaTUBHBIM (€C/IM KOHTPAKT He NpeayCcMaTPUBaET MHOTO) U He JINLLAET CTOPOHbI NpaBa 06paTUTbCA
B apbuTparK, MMHYA NPUMUPUTENBHYIO Npoueaypy. B ceoux pewenunax MKAC nogyepKnBaeT, 4to TaKas
apbuTpaxkHaa OroBopKa He MOXKEeT paccMmaTpmBaTbCA B KavecTBe ob6A3aTenbHoro aocypebHoro
NnpeTeH3noHHOro nopsdKa. Yciosme 06 06a3aTe/lbHOM NPETEH3MOHHOM MOpPAAKE AOMKHO ObITb NPAMO
N HeZBYCMbICIEHHO OTPA*KEHO B KOHTPAKTe.

PaccmoTpum HekoTopble npumepsbl U3 npakTuku MKAC.

1. MOCKONbKY KOHTPAKT He npefycMmaTpuBas MHOTO, MPaBo CTOPOH YperyanposaTtb COP MUPHbIM
nytem snaetca GpaKyAbTaTUBHbIM M HWU B KOEM CAy4ae He /IMLWAET CTOPOHbI NpaBa NpeabABUTb UCK B
apbutpaxk, MUHYA NPUMUPUTENBHYIO MPOLLeaypY.

Mo meny ot 11 mioHa 1996 r. N 188/1995 ucKk 6bin NpeabaBNeH POCCUMIMCKON opraHusaumeint K
KaHagcKol dupme B CBA3M C HEAOMOCTAaBKOWM M NMPOCPOYKOWM TOBapa, ONNaYeHHOro aBaHcom. Ccblianach
Ha YC/NIOBMA KOHTPAKTA, 3aK/OYEHHOro CTopoHamum B asrycte 1994 r., wctew Tpebosan Bo3BpaTa
CTOMMOCTU HeAOMOCTaBAEHHOrO TOBapa, a TaKMKe ynaaTbl HEYCTOMKM 3a HeAOMNOCTaBKY WM MeHW 3a
NPOCPOYKY MOCTaBKM.

<...> B BblHeceHHOM MKAC pelueHnn, KoTopbIM UCK Obl1 NOJHOCTBIO YAOBAETBOPEH, YKA3aHO, B
yacTHoctu, cneaywouwee: MKAC cumtaeT, 4to nN. 8 KOHTPaAKTa He ONpeaennsn KOHKpeTHyl dopmy
neperoBopoB B C/Ay4yae BO3HMKHOBEHMA pasHornacui. Kpome TOro, MOCKO/IbKY KOHTPAKT He
npeaycmaTpusan MHOTO, NPABO CTOPOH yperynpoBatb CNOP MUPHbIM NyTem ABAAETCA GaKyNbTaTUBHbLIM
M HW B KOEM C/ly4ae He JIMLIAET CTOPOHbI NPaBa NPeabABUTb UCK B apbUTPaXK, MUHYSA MPUMUPUTENbHYIO
npoueaypy. Takmm obpasom, MKAC npu3Han cCblIKy OTBETYMKA Ha M. 8 KOHTPAKTA KaK Ha OCHOBaHWe
OTKa3a B y40BNETBOPEHMN UCKOBbIX TPEOOBAHUI HECOCTOATEIbHOM <...> <181>.

<181> ApbuTparkHasa npakTuKa 3a 1996 - 1997 rr. / Coct. M.I. Po3eHbepr. M.: CtaTyT, 1998. C. 73.

2. YKasaHue B apbuTparkHON OroBOpPKEe KOHTPaKTa O nepegaye cnopa B TPETEMNCKUI cya B cydae,
€C/IN CTOPOHbl He [AOCTUIHYT COrNaCOBAHHOIO pEeLUeHUA, HE MOXKET pPACCMaTpuBaTbCA B KayecTse
yCTaHoBAeHUA obasaTenbHOro gocyaebHoro nopsaaka, NOCKObKY NPAMO U HeABYCMbICIEHHO 06 3ToMm
He yKa3aHo.

Mo aeny ot 7 uioHs 2002 r. N 116/2001 mck 6bin npeabasneH weeiuapckon pupmoit (npoaasely)
K POCCUMIACKOM OpraHM3aumMm (nokynaTenb) B CBSA3M C HENOJIHOW OMAATOW TOBApa, MOCTaBAEHHOro No
KOHTPAKTY MeXAYHapOoAHOMN KyNan-Npoaaku, 3aKAtodeHHOMY cTopoHamu 14 okTabpa 1997 r. Ccblnanch
Ha AOMNOJIHUTENbHOE COr/lAleHMe K KOHTPAKTY, 3aKA4eHHoe ctopoHamu 11 asrycta 1999 r., uctey,
TpeboBan, yunTbiBasA, YTO OTBETYMK HE BbINOJHWA CBOEro 00653aTeNbCTBa, B3bICKATb C HEr0 CyMMbl
3a4,0/1KEHHOCTM U JOTOBOPHYIO HEYCTOMKY 3a MPOCPOYKY NaaTerKa, a TaKkKe BO3MelLeHne pacxosos Mo
apbutpaxkHomy cbopy.

<...> B nyHKTe 9.7 KOHTpPaKTa, 3aK/N0YEHHOTO MeXAy MCTLOM U OTBETYMKOM 14 okTabpa 1997 r.,
npeaycmoTtpeHo: "Bce crnopbl U pasHoriacusa, KOTopble MOFYT BO3HMKHYTb M3 HACTOALLErO KOHTpaKTa
WAXM MO NOBOAY KOHTPAKTA, CTOPOHbI MOMbITAOTCA PewunTb MyTEM COraacoBaHuA. Ecan CTOPOHbI He
OOCTUTHYT COMNIaCOBAHHOIO pelleHus, crnop paspewaetcs B ApbuTpaxkHOM cyge npu Toproso-
NPOMbILWAEHHOM Nanate Poccuun B 1. MoCKBe, pelleHre KoToporo 06s3aTenbHO Aaa CTOpoH".

Ha ocHOBaHWM yKa3aHHOW CTaTbW KOHTPAKTa MOXKHO CAeNaTb 3aK/104eHNe, YTO CTOPOHbI MMenu B
sngy MKAC npu TNMN P®. B cootBetctBun ¢ n. 2 Monoxenna o MKAC B MKAC moryT nepegaBatbcs
CNopbl U3 AOrOBOPHbIX M UHbIX FPaXKAAHCKO-NPABOBbIX OTHOLWEHMWIA, BO3HUKAIOLLMX NPU OCYLLECTBAEHUN
BHELLIHETOPrOBbIX WM WHbIX BUAOB MEMAYHAPOAHbLIX 3KOHOMMYECKMX CBA3EW, €CM KOMMepyeckoe
npeanpuATue xota 6bl 04HOM N3 CTOPOH CNOpPa HAXOAUTCA 3@ FPAHULLEN.

3asBNeHNe OTBETYMKA O HecobaAeHUM UCTLOM 06A3aTeNIbHOrO MNpPEeTEH3MOHHOro MNOPAAKa,
NpesyCMOTPEHHOrO KOHTPAKTOM, He MOMKeT OblTb MPUHATO apbuTpa)kem BO BHUMaHME, MOCKO/bKY
OTBETYMK B 0OOCHOBaHWE JaHHOMO YTBEPKAEHMA CCbIAETCA NLWb HA TO, YTO, MO €ro MHEHWUIO, CTOPOHDI
He NbITa/ICb PELUNTb CNOP MO COFACOBAHMIO, KaK 3TO NpeayCMOTPEHO M. 9.7 KOHTPaKTa.

Kak nonaraet apbuTtpark, ycnoBMe KOHTPaKTa O pPeLIeHMM CMOPOB MO COF/AaCOBAHWUID CTOPOH He
MOXET PacCMaTpUBaTbCA B KayecTBe 06A3aTenbHOro focyAebHOro NpeTeH3MOHHOIO NOPAAKA, TaK Kak
ycnosue 06 ykazaHHOM MopAgKe A0/XKHO 6bITb NPAMO M HEeABYCMbICIEHHO MPOMMCAHO B KOHTPAKTE, a
TaKOro yC/I0BUA KOHTPAKT He coaepKnT. Kpome toro, MKAC oTmeyaeT, 4To uUCTel, HEO4HOKPATHO Yepes
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CBOEro npeacTtaBUTeNs - KOHCAaNTUHIOBYIO KOMMaHWMIO - obpallanca K OTBETYMKY C npeasioxeHnem ob
YPEryampoBaHuM Cnopa, 0 Yem CBUAOETENLCTBYIOT MMEIOLLMNECA B Ae/le MaTeEPUAnbl, 3 MMEHHO NUCbMa
3TOM KOMMNaHWKM B aApec OTBETUYMKaA.

YunTbiBaA BbIUEU3/IOKEHHOE W TO, YTO AaHHbI CMOP BO3HWK M3 [0roBOpa MeXKAYHAPOAHOM
KYNAn-npogaxkM ToBapa, MCTUOM SABAAETCA luBeiuapckaa ¢upma, a OTBETYMKOM - POCCUIMCKoe
opuandeckoe ANLO, M 4YTO UcTel, nogan mckosoe 3asasneHme B MKAC, a TakXKe TO, UYTO OTBETYMK,
HEeCMOTPA Ha 3aAB/ieHWe O HecobaaeHUM UCTUOM o06s3aTeslbHOro AocyaebHOro NpPeTeH3MOHHOro
nopaaKa, He NpeAcTaBUA KaKNX-1Mbo Bo3paxKeHui oTHocuTebHO KomneteHunn MKAC, MKAC npusHan
cebsa KOMNETEHTHLIM Pa3pPeLINTb HAaCTOALLMM cnop <...> <182>.

<182> MpakTMka MeKayHapoaHOro KoOMMepYeckoro apbuTpaxHoro cyga npu TMNMN P 3a 2001 -
2002 rr. / Coct. M.T. Po3eHbepr. M.: CtaTyT, 2004. C. 367 - 372.

3. MOCKONbKY KOHTPAKT CTOPOH NpeaycmaTpuBan o06A3aTesibHbIA NOPAAOK A0apObUTParKHOro
PEerynMpoBaHna, KOTOpbIK WUCTUOM bObln  cobnogeH, MKAC npuHAA K  PacCMOTPEHMUIO  UCK,
npeabABAEHHbIN Ha OCHOBAaHUW apObUTPAXKHOM OFOBOPKM KOHTPaKTa.

Mo peny ot 10 aekabpa 2002 r. N 211/2011 ucKk 6bin NpeabaABAEH POCCUMCKOW OpraHM3aumen K
repmaHckon ¢dbvpme B CBA3M C HeOMNaToM ToBapa, MOCTABAEHHOrO MO KOHTPAKTy MeXAyHapOoaHOM
KYNAM-NPoAaKn, 3akA4YeHHOMY cTopoHamu 23 okTabpa 2000 r. TpeboBaHMA WCTUA BKAKOYaNMU:
noraweHve 33a[0/1KEHHOCTU, YNJaTy AOroBOPHOro wTpada 3a NPOCPOYKY NAaTe)ka, BO3MelleHue
pacxogos no apbutpaxkHomy cbopy. Heonnata ToBapa OTBETYMKOM, KaK yKasblBan UCTel, Bbl3BaHa
HeobOCHOBAHHOM NPEeTEH3NEN MO KayecTBy TOBapa.

<...> B ctatbe 8 "ApbuTpaxk" KOHTPaKTa, 3aKJAIOYEHHOIO MEXAY UCTLOM U OTBETYMKOM 23 OKTAOPA
2000 r., npegycmoTpeHo: "...ece Cnopbl, MO KOTOPbIM CTOPOHbl HE AOCTUTHYT COrNalleHUi nyTem
neperosopos, byayT paccmaTpmsaTbca B MeKAyHapooHOM KOMMepYecKoM apbutparkHom cyae npu
Toproso-npomsbiwneHHoM nanate Poccuinickot ®egepaumnm B r. Mockse... Cnop moxeT bbiTb NepeaaH Ha
paccmoTpeHue ApbuTtparka no ncteveHum 30 gHel nocne NOCTynaeHna NpeasioxKeHunsa ntobon CTopPOoHbI
YyperyanpoBaTb ero HenocpeaCcTBEHHO MeX Ay CTOpoHamu".

B cootsetctBumn c n. 2 MNonoxenna o MKAC n n. 1 § 2 PernameHta MKAC B MKAC moryt
nepenaBaTbCs CMOPbl M3 AOFOBOPHbIX M MHbIX FPaXKAaHCKO-NPaBOBbIX OTHOLIEHWI, BO3HUKAMOLMX NpU
OCYLLECTB/IEHWUM BHELIHETOPrOBbIX M MHbIX BMAOB MEXAYHAPOAHbIX 3KOHOMMUYECKUX CBA3EN, ecnu
KOMMepYecKoe npeanpuatne xoTa Obl O4HOM M3 CTOPOH CNopa HAxoAMTCA 3a rpaHuuein. B ceeTe
N3/103KEHHOTO COCTaB apbuTparka KOHCTaTUPOBAJ, YTO 3aK/IOUYEHHbIN 23 oKTABPA 2000 r. mexKay UCTLOoM
M OTBETYMKOM KOHTPAKT - 3TO [AOrOBOP MEXAYHapOAHOM KyM/M-NpPoAaxM TOBapoB, @ CTOPOHAMM NO
HeMy ABAAIOTCA POCCUICKAA opraHM3aumA-npoaaseL, U HemelKaa GMpma-nokynaTenb.

YunTbiBan BbILEM3/IOKEHHOE, @ TaK¥Ke TO, YTO UCTLOM CObt0AeH 06A3aTeNbHbIN A0apOUTPAXKHbIN
(NpeTeH3MOHHbIN) NOPAAOK YPEryIMPOBAHUA CNOPa, YTO NOATBEPKAAETCA MMEIOLWMMMNCA B MaTepmanax
Aena fOKyMeHTaMu, U NPUHUMaA BO BHMMaAHWe, YTO UCTeL, NoJaa UCKOBOE 3asaB/eHWe U NpeacTasnan
Bce nocnegyrowme aokymeHTol B MKAC, a OTBETYMK MNPeAcTaBAsA/N BO3PAXKEHMA HA WCK M Apyrue
OoKymeHTbl B MKAC, MexayHapoaHbli KOMMEPYECKUI apbuTpakHbih cya npu  Toproso-
npomsbilwaeHHoM nanate Poccuitckoit ®Pepepaumm ¢ ydyetom cT. 7 3akoHa PO "O MexagyHapogHom
KoMMmepyecKom apbutparke" npusHan ceba KOMMNETEHTHbIM Pa3peLllnTb HACTOAWMI cnop <...> <183>.

<183> MpakTMKka MeKayHapoaHOro KoMMepyeckoro apbuTpaxHoro cyga npu TMNMN P 3a 2001 -
2002 rr. / Coct. M.T. Po3eHbepr. M.: CtatyT, 2004. C. 458 - 462.

MocpesHMYECTBO - NEPErOBOPbI.

MpUHLMNWANABbHBIM OTIMYMEM MOCPEAHUYECTBA OT MEPEroBOpOB fABAAETCA TO, YTO B MeAMaLumu
NMOMMMO CTOPOH MPUMHUMAET yyacTue TPeTbe /WL, HE3aBUCMMOE OT MO3MLMI CTOPOH, - NOCPEeAHMK
(meamatop). OcHoBHOe oOT/AMYMe Mpoueaypbl mMeguaumm oT cyaebHolt ¢opmbl 3aWMTbl NpaB B
rocyAapCTBEHHOM WAM TPETEWCKOM CyAe 3aK/lo4yaeTcA B TOM, 4YTO MOCPeAHMK cam no cebe He
NPMHMMaET HUKAKOro pelleHnn B OTHOLIEHUM CyLLecTBa cropa. Bce pelleHns B pamKax nocpeaHnyecTsa
NPMHMMAIOTCA TOIbKO CTOPOHAaMM Ha OCHOBE B3aMMHOrO Cornacua. B otanume ot ny6anuHbIX cyaebHbix
npoueayp B npoueaype nocpeaHnyecTsa HeT pacnpegeneHuna ob6A3aHHOCTEN NO AOKa3blBaHWMIO, CNoOp
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MeXay CTOPOHaMK pa3pellaeTca He Ha OCHOBe NPOTUBOOOPCTBa, a Yepes CoTpyAHMYecTBO. [pn sTom B
npoueaype nocpeaHuyectsa obe CTOPOHbI, Kak MpPaBM/IO, MOJy4atloT B3aUMHYIO MOb3Y U COXPaHALOT
mexay coboit xopolwmue aenosble OTHOWEHMA. Ecan npu nocpeaHUYecTBe He MoJlyvyaeTca Ha3BaHHbIX
pe3ynbTaToB, 3HAUYUT, 3TO ObINIO NceBaonocpeaHNYecTBo <184>.

<184> Apamosa T.B. n ap. MNocpegHnyectBo (Meagmaums) B X03AWCTBEHHbIX cyaax Pecnybauku
benapycb / Nop pea. B.C. KameHkoBa. 2-e u3a. MuHck: umkra, 2012. C. 37, 38.

Y nocpeaHMyecTBa MMEHTCA HEKOTOpble 4epTbl, HanomuHalouwme cyaebHble U apbUTparkHble
npoueaypbl: BeAb CyA0NPOU3BOACTBO MO rpaXKAaHCKMM Aefiam HanpaBAeHo He TO/IbKO Ha paspelueHune
cnopa nyTem BbIHECEHUA PeLleHUnn, HO U Ha yperyamposBaHWe crnopa MNyTem 3akaloyeHUa CTOPOHamMM
MMPOBOro cornaweHunn. Tem 6onee Takas HanpaBAEHHOCTb XapaKTepHa ANA TPeTencKux cyaos <185>.

<185> MexayHapoaHoe Kommepyeckoe npaso / Moga o6, pea. B.®. NonoHgonyno. M.: Omera-/l,
2004. C. 202.

Mexay Tem, Kak oTtmedyaeT O.C. KapneHloK, nocpeaHWYecTso M Apyrme NpUMUpPUTESbHbIE
npoueaypbl He ABAAIOTCA NaHaueel Ana BCeX KOHPNMKTOB M Hapsady C AOCTOMHCTBAMM MMEHT PAas
HeZ0CTaTKOB, T.€. OHW He MOTYT BbITb MCNONb30BaHbI AN Pa3peLleHns Bcex cnopos <186>. Tak, ecin y
CTOPOHbI CM/bHAsA NO3MLMA B Aefie U OHA YBEPEHA B BbIUIpbIlWe AeNa, TO, CKopee BCEro, OHa 3axoyeT
MATM Ha YCTYMKKN U OTKaXeTCA OT UCNO/Ib30BaHMA NocpeaHMYecTsa.

<186> KapneHtiok O.C. [lpaBoBoe peryanpoBaHme nocpegHudectsa nNpu paspeleHum
BHELIHE3KOHOMMUYECKMX cropoBs: ABToped. AuC. ... KaHA. opua. HayK. M., 2008. C. 53.

§ 5. MpumunpuTenbHble NpoLeaypbl B apbuUTpaxkHoM pasbupaTtenbcree

CeFOAHH B Poccnmn npouncxoamT MUHTEHCMBHOE ABUXEeHUNEe NHTerpaunn MHCTUTYTa NPUMUPUTENbHbIX
npoueayp. Kak cnpasegnmso otmeyvaeT U.A. lamnukawsuamn, ABUXKEHWE 3TO He BCerga n He BO BCEM
No3uTMBHOE, HO B Nt0BOM Clyyae cTaBAllee HOBble BONPOCHI, Tpebytowme ncKkaTb OTBETbI NOA UHbIM
YIIOM 3peHus.

Bnaropapa noctasneHHol [pe3ngeHtom PO B pekabpe 2012 r. 3afave O paccCMOTpeHuU
BO3MOXHOCTU BBEAEHUA 06A3aTENbHbIX TPUMMUPUTENBbHBIX Npoueayp bblia nposeseHa paboTa, KoTopas
BblABW/A, 4TO 6e3 co3gaHuMA HeobXOAMMOWN OCHOBbI, MHQPACTPYKTYPbl, Takaa Mepa MOMeT Aullb
npMBecTM B MacwTabax CTpaHbl K OrpaHUYeHUO AOCTyna K MpaBoCyauio M K ele 6onblemy
HeA0BO/IbCTBY rPaXKAaH CyLLECTBYIOWMM NOIOKEHNEM NPABOBOM CUCTEMDbI.

MMeHHO No3TOMY TaK Ba)KHO, YTOObl CErogHA Ha OCHOBE WHWULMATMBbI Pa3BMBA/IUCb MUIOTHblE
NPOEKTbI, AatoLime H6ecueHHbIA ONbIT peasbHOM MHTerpauMmM meauaumm B NpaBoByko cuctemy Poccuu.
MMeHHO Takasa "ToyeuyHas" paboTta ¢ cygamu M Benacb HaMM Ha NPOTAXKEHUU Bcex 3TUX NeT. bes atoro
onbiTa He 6blL10 Obl AanbHeMWero pasBUTUA MHCTUTYTA Meamaluu, He BO3HUKAO 6bl 6onee AcHoe
npeactaBNeHMe O NPUMEHEHUM 3TOT0 MHCTWUTYTA B Hallel cTpaHe. ABTOPUTETHOE MHeHue cyael, ux
aKTUBHOe cogeicTBne 6b110 OAHUM M3 CTUMY/IOB Pa3BUTMA MpoLecca UHTerpaumMn meauvaunn. Bee ato
cnocobcTByeT TOMy, 4TODObI OMbIT MPUMEHEHUA Meauaumu poc, 4Tobbl Yy MeaMaTopoB HaKanausanca
npodeccroHanbHbIN ONbIT, y 06LLecTBa - ONbIT NPUMEHEHUA MeaMaLMK, a y rocyAapcTBa COBMECTHO C
npodeccMoHanbHbIM COOOLLECTBOM MEeANATOPOB OTKPbLIBA/JIMCb HOBble BO3MOXHOCTM Ha OCHOBE
NPaKTUKKU BblpabaTbiBaTb JasibHENLINE Warn No pa3BUTUIO 3TOTO MHCTUTYTa <187>.

<187> http://blog.pravo.ru/blog/mediacia/5910.html

B HacToswWee BpemMs NPUHATUE Mep ANA NPUMUPEHUA CTOPOH apbuUTParKHbIM CyA0M U coaeincTemne
B yperyaMpoBaHWM Crniopa ABASETCA OAHOM U3 ero 06s3aHHOCTE M cooTBeTCTByeT ObWMM 3adadam,
CTOALLMM Nepes apbuUTparkHbIM CyA0M MPU paspeLlleHnn KaXKaoro KOHKpPeTHOro aena.

lMpu 3TOM pesynbTaTbl NPUMUPEHUA B apbUTParKHOM npoLecce MOryT BbiTb CAeayoWNMM.

Mo genam, BOSHUKAIOLLMM U3 TPaKAAHCKUX MPaBOOTHOLLIEHWNNA:



mupoBoe cornawenue (ct. 139 - 142 AMK P®).

MpW 3aKNOYEHUM MMPOBOrO COr/NALIEHUS HEOobXOoAMMO Yy4YuTbiBaTb ABa BaXHbIX MpaBwuaa, C
KOTOPbIMM CBA3AHO YCA0BME AENCTBUTEIBHOCTU MUPOBOTO COFMTALLEHUA.

Bo-nepBblX, MMPOBOE COrNalleHNe He AO/XKHO HapylwaTb NpaBa M 3aKOHHbIE MHTEpPEChl APYrux
Ay, YKasaHHaA 3akoHodaTe/lbHaA KOHCTPYKUMS O3HayaeT, yto nog "apyrumu anuamu" cneayet
MOHMMATb BCEX /ML, KaK Y4YacTBYIOWMX, TaK WU HEe Y4acTBYIOLMX B AeNie, 33 MCKAOYEHMEM CaMUX
YYACTHMKOB MWPOBOrO corflaweHunsa. [TOCKOAbKY NpeameTomM MWPOBOFO COFMalleHUsa ABAAeTCA
pacnopsAXXeHWe npaBamm B paMKax KOHKPETHOrO MaTepuanbHOrO NPAaBOOTHOLIEHWUA, TO CTOPOHbI MOFYT
pacnopAgMTbCA TOMIbKO TEM, YTO UM NPUHAZNEKMUT. ECan Ke ycnoBMAMM MMUPOBOrO CornalleHuA
3aTPArMBaloTCA NPaBa WHbIX, HEXENWU CTOPOHbI, UL, TO TaKOE MUPOBOE COrMMallEHME HE MOXKET ObiTb
YTBEPXKAEHO CYAOM, MOCKOJIbKY CTOPOHbI BbIXOAAT 338 PAMKM CBOMX MOAHOMOYUA U PELLAIOT BOMPOC O
npaBax U 06A3aHHOCTAX /ML, HEe NMPUHUMAIOLWMX Y4HacTUA B COBEPLUEHWUWN 3TOTO PacnopALUTEIbHOTO
aevicteua. osTomy apbuTpakHble Cyabl AO/MKHbI TWATENbHO MPOBEPATb MNpPeaMeT MUPOBOro
COrMNALEHMA U HEe BbIXOZAT IN YHACTHUKM 33 PaMKUN CBOUX NMOSHOMOYMIA.

Tak, onpeaeneHre o NpeKkpalLeHUN NPOU3BOACTBA MO AeNy B CBA3WU C 3aK/OYEHMEM MMPOBOro
cornaweHma 66110 OTMEHEHO BBUAY TOrFO, YTO UCTEL, M OTBETYMK 3aK/IH0HMAN MUPOBOE COralLleHne B TO
BpeMms, Korga B OTHOLWEHMM OTBETYMKA Obl10 BO3OYKAEHO KOHKYPCHOE Npon3BoACTBO. MOCKObKY MMMK
He 6bl/IN y4TeHbl 0COBEHHOCTM 3aKAOYEHMA MUPOBOTO COrNALLIEHUSA, NPeayCMOTPeHHble PeaepanbHbIM
3aKOHOM O HecocToATesbHOCTU (DaHKPOTCTBE), TO 3TO MPMBENO K HapPYLWEHWIO MPaB KOHKYPCHOro
KpeauTopa.

Mo matepunanam apbuTparkHo NPAKTUKN.

Bbiclwunin ApbutpakHbin Cya Poccuiickor Pegepaumm paccmoTpen B cygebHom 3acegaHum
3anAB/eHMe obllecTBa C OrpaHWYeHHOM oTBeTcTBeHHocTbio "MpodMacTtep” o nepecmoTpe B nopsaake
Hapsopa MocTtaHoBneHMA DedepanbHOro apbuTpaxkHoro cyaa Bonro-Batckoro okpyra ot 21 sHBaps
2008 r. no geny N A79-617/2005 ApbutpaskHoro cyga Yysaiwickon Pecnybamkm no ucky obuiecrsa c
OrpaHMYeHHON oOTBeTCTBEHHOCTbO  "lpodMactep" K  OTKPbITOMY aKUMOHepHoMy obuiecTsy
"MpommexaHmsauma"” o B3bickaHMM 1 863 755 pyb6. 46 Kon. HeocHoBaTeNbHOro oboraweHna n 391 294
py6. 50 Kon. NpouEeHTOB 3a MO/Ib30BaHME YYKUMU LAEHENKHbIMW CPeAcTBaMMU (C yYETOM YTOUYHEHMA
NCKOBbIX TpeboBaHMi).

Cyg, yctaHosun cnegytowee. OnpegeneHnem ApbutparkHoro cyaa Yysawckoit Pecnybavku ot 27
anpensa 2005 r. yTBEPXKAEHO 3aK/OYEHHOE CTOPOHAaMM MUPOBOE COTNalleHUe, NPOMU3BOACTBO NO Aeny
npeKkpatweHo. Mo ycaoBMAM MUPOBOro COrNalleHUs OTBETYMK 06s3anca B TeyeHne 90 gHelt ¢ MOMeEHTa
YTBEPXKAEHMA €r0 CyA0M NepesaTb UCTLY MMYLLECTBO Ha YKa3aHHYO Cymmy.

MoctaHoBneHnem PenepanbHOro apbuTtparkHoro cyaa Bonro-BaTtckoro okpyra ot 21 aHBaps 2008
r. ykazaHHoe OnpegeneHne oTMEHEHO, Ae10 HANPaAB/EHO B Cy4 NePBOM MHCTAHUUKU AN PACCMOTPEHMUA
crnopa no cylecTay.

B 3asBneHnn o nepecmoTpe B nopAgKe Haasopa cyaebHoro akta OO0 "MpodMactep" npocut
OTMeHUTb MocTaHoBNeHWe PenepanbHOro apbuTparkHoro cyaa Bosro-Batckoro okpyra ot 21 sHBaps
2008 r., ccblnascb Ha AONYLWEHHbIE CYAOM HapyWeHUs HOPM MaTepuanbHOrO M MPOLECCYasibHOro
npasa.

N3yunmB copepikaHMe ocnapvBaemMoro cyaebHoro akTa, [0BOAbl 3asBUTENA, KOANernasnbHbli
coctaB cyaen Bobicwero ApbutpaxkHoro Cyaa Poccuiickon ®depepaumm cumtaet, yto 3assneHne 000
"MpodMacrtep" noaneRknUT OTKNOHEHUIO NO C/1eAYOLLMM OCHOBAHUAM.

B cuny nonoxeHuit ct. 286 AMK PO B KOMNETEHUMIO CyAa KacCaLMOHHOM MHCTAHUUW BXOAMUT
NpoBepKa 3aKOHHOCTU cyAebHbIX aKTOB, MPUHATLIX CY4AaMMU MEPBOA U aneNNALUMOHHON MHCTaHLUMIA,
NPaBWUIbHOCTU NPUMEHEHWA HOPM MaTepuasibHOro NpasBa W HOPM MPOLLECCYyasibHOrO MpaBa, a TaKkKe
COOTBETCTBUE BbIBOAOB apOUTPAXKHbIX CYA0B O NPUMEHEHMM HOPM MPaBa YCTaHOBAEHHbBIM UMW MO Aeny
06CTOATENBCTBAM M UMEIOLLMMCA B AeNie AOKa3aTeIbCTBaM.

Hanpansaa neno Ha HOBOe pacCMOTPEHMeE, Cy/, KacCalMOHHON MHCTAHLUMK He Bbilen 3a npeaenbl
CBOMX MOJNHOMOYMIA, YKA3aB Ha TO, YTO CyAy CnepyeT yyecTb nosioxeHua n. 3 cT. 103 depepanbHoro
3aKOHa OT 26 okKTabpa 2002 r. N 127-®3 "O HecoctoATenbHocTn (6aHKpoTCcTBE)", AONycKatowero
NpuU3HaHWe HeaeNCTBUTENIbHOWM CAE/KW, COBEPLUEHHON B TEYEHME LECTU MeCcALEB, NpeaLwecTBOBaBLLMX
nogaye 3anABNEHWA O MPU3HAHWUKM OO/MKHWKA OaHKPOTOM, eCnu TaKas chesnka BaedyeT 3a coboit
npeAnoYTUTEIbHOE YA0BNETBOPEHUE TPebOBAHNIA OAHUX KPEeaAUTOPOB Nepes, APYrmmMu.
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B cootsetctBUM € 4. 5 cT. 49, 4. 3 cT. 139 AMK P® munposoe cornaweHne He MOXKET HapyLlaTb
npaBa WM 3aKOHHble MHTEPEeCbl APYrMX ANL, U NPOTMBOPEYUTb 3aKOHY. YuuTbiBaa TO, YTO MUPOBOE
cornaweHune, 3akNHYeHHOe MeXAy UCTULOM M OTBETYMKOM, YyTBepXaeHo cygom 27 anpena 2005 r., a
OnpepeneHnem ApbutparkHoro cyga Yysauwickoit Pecnyb6amku ot 14 uwoHa 2005 r. Bo3byxaeHo
Npom3BOACTBO Mo Aeny o HecoctoaTenbHocT OAO "MpommexaHnsauma”, cya KacCauMOHHON MHCTaHUUM
ob60ocHOBaHHO YyKaszan Ha npaso 3A0 "AK "KOHcynbTaHT" KakK KOHKYPCHOro KpeguTopa AO0MKHMKA
o6kanoeatb OnpeaeneHue ot 27 anpens 2005 r. 1 HEBO3MOXHOCTb B AAaHHOM C/ayyae YTBepXKAeHus
MWPOBOTO COrNnaLleHus.

lMpyM HOBOM pacCMOTPEHUU Aena 3aABUTENb He NLIEH BO3MOMKHOCTU U3N0XUTb CBOU A0BOAbI,
Kacalolmeca cyLecTsa cnopa, U NpeacTaBUTb COOTBETCTBYOLLME A0KA3aTebCTBa.

B cootsetctBMM C 4. 4 cT. 299 AlNK PO onpeaeneHne o nepegave gena B Mpesngmym Bbicwero
ApbutpaxkHoro Cyna Poccuitickon depepauum ana nepecmoTpa ocrnapuMBaemMoro cygebHoro akta B
nopagKe Haf30pa MOXKET 6biTb BbIHECEHO NWLWb NPW HAaZIMYMU OCHOBAHWI, NPeayCMOTPEHHbIX cT. 304
AMNK PO.

MoCKO/IbKY Ha3BaHHble OCHOBaHWA Ana nepegayn gena B lMpesnamym Bbicwero ApbutparkHoro
Cyna Poccuiickoir depepaumm OTCYTCTBYIOT, OCMapuMBaeMbI CyAebHbI aKT He MOXeT ObITb
nepecmoTpeH B Nnopsaake Hag3sopa.

PykoBoacTeysich cT. 299, 301, 304 AMNK P®, Bbicwuii ApbutpaskHbiii Cya Poccuiickoit degepaumm
onpeaennn: B nepegade gena B lMNpesmamym Boicwero ApbutpaxkHoro Cyga Poccuiickoit depepaumm
ONA nepecmoTpa B nopsake Hagsopa [MoctaHosneHua ®depepanbHoro apbuTpaykHoro cyza Bosro-
BaTtckoro okpyra oT 21 aWsapa 2008 r. no geny N A79-617/2005 ApbutpaxkHoro cyaa YysalucKoM
Pecnybvku oTKasaTb <188>.

<188> OnpepeneHue Boicwero ApbutpaskHoro Cyaa P® ot 17 mapta 2008 r. N 2917/08.

Mo cnepyowemy fAeny CyLOM BbILLECTOALLEN MHCTAaHUUKM OblI0 OTMEHEHO onpedeneHue cyna
nepBoi MHCTAHUUM 06 yTBEPKAEHWUN MWPOBOFO COF/IALIEHMA, MOCKO/IbKY OTBETUMK, 3aKIHOUMMBLUNIA C
NCTUOM MMPOBOE COr/IALEHME O PACTOPXKEHUN OOTOBOPA KYNAU-NPOLANKN HEABUMNKMMOrO MMYLLECTBA U
BO3BpaTe ApPYyr APyry BCEro noJlydeHHOro no CAesiKe, He MOCTaBWA Cyf, B U3BECTHOCTb O HAaXOMAEHWUU
cnopHoro obbekta y H6aHKa B 3an0re MO 3aKNHOYEHHOMY C HUM JOroBOPY O 3a/0re HeABUMKMMOTO
MMYLLECTBA, YEM HapYLLUMA MHTepecbl baHKa.

Mo maTtepuanam ap6UTPAXKHO NPAKTUKMU.

Mpe3snamym Bbicwero ApbutpaxkHoro Cyaa Poccuiickoit ®epepaumm paccMmoTpen 3asaBieHue
OTKPbITOr0  aKUMOHepHoro obuwectBa "TOMCKMIA  AKLUMOHEPHbIN WHBECTULMOHHO-KOMMEPYECKMI
NPOMbILLIEHHO-CTPOUTENbHBIN BaHK" (aanee - TomcknpomcTpoiibaHK; 6aHK) 0 NnepecmoTpe B Nopsaake
Haz3opa OnpepeneHuns cyga NepBon MHCTaHUMKM ApbuTpaykHoro cyga Tomckoi obnactm oT 29 anpena
2004 r. no aeny N A67-593/04 n NoctaHosneHus ®degepanbHoro apbutpaxkHoro cyaa 3anagHo-
Cubupckoro okpyra oT 24 asrycta 2004 r. no Tomy Ke geny.

3acnywas u obcyams goknag cyapu Kynunkosoli B.b., Mpesnanym ycTaHOBUA cegytoLlee.

OTKpbITOE aKuUMOHepHoe obulecTBo "TomcKrascTpoit" (npoaasel) obpatunocb B ApbUTParKHbIM
cyn, TomcKol 061acT € UCKOM K 3aKpbITOMY aKLMOHepHomy obuiectBy "MnacTMKoBble CTpoOUTE/IbHbIE
KOHCTPYKLMK "BeHannact" (noKynaTento) 0 pacTop’KeHUN 3aKAIYEHHOIO MeX 4y HMMM [oroBopa ot 29
asrycra 2002 r. N 25-08/116 Kynan-npoaaku 3aaHus obuiei naowaabio 744,34 KB. M, pacrnosIoeHHOro
no aapecy: r. Tomck, yn. bepesoBas, A. 6, cTp. 3, n 06A3aHUN NoKynaTens BO3BPATUTb NPoOAABLY
YKa3aHHbIN 06BbEKT HEABUMKMMOTO MMYLLECTBA.

Nckoeble TpeboBaHMA MOTMBMPOBaHbI CaeayowmMmmn obcToAaTenbcTBamu. MoKynaTeNb K MOMEHTY
NCcTeYeHMA YCTaHOBEHHOTO A0roBOpPOM CpoKa (Ao 1 mapTa 2003 r.) ynaatun avwb 25 461 py6. 20 Kon.
3a NpMobpeTeHHOE B PACCPOYKY 3aaHue ctoumocTtbio 420 000 py6., uTo B cooTBeTCTBUM C . 2 CT. 489 K
P® pano npopasuy NpaBo OTKasaTbCA OT WMCMOJHEHMA AOroBopa KynaM-npofa)kn u notpebosatb
BO3BpaTa NPOAAHHOIo 06bEKTa HeABUKUMOCTH.

B npouecce paccmoTpeHua gena CTopoHbl 26 anpena 2004 r. nognucananm MMpoBOE CorsalleHmne,
COrnacHO KOTOpPOMy OTBETYMK 0653a/cA NnepesaTb UCTLY HEABUXKMMOE MMYLLECTBO B CPOK Ao 30 anpens
2004 r. Nno aKTy npuema-nepefayn, a TAKXKe OMpefeneHHY TEXHWYECKYH AOKYMEHTAUMIO Ha 3TO
MMYLLLECTBO, 3@ UCTeL, BO3BPATU OTBETYMKY AEHEXKHbIE CPeACTBa, MNOJyYEHHbIE OT HEFO B CYET onaThl
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CNOPHOro 06bEKTA, 0 YEM COCTAB/IEH aKT Npuema-nepeaadn sekcenei ot 16 anpena 2004 r.

[aHHoe mupoBoe cornalleHme 6110 NpeacTaBNeHO CTOPOHAMM B CyA Ha YTBEPKAEHME.

OnpeaeneHnem cyaa nepBoi MHCTaAHUMKU ApbutparkHoro cyga TomcKoit obnactvu oT 29 anpena
2004 r. mmpoBOe cornalleHune yTBepKAeHO, MPON3BOACTBO MO Aeny NpeKkpaLeHo.

depepanbHbii apbutpakHbid cyn 3anagHo-CMOMPCKOro OKpyra, PacCMOTPEB KacCalMOHHYO
»Kanoby TomcknpomcTpoiibaHKa, He NPUBAEYEHHOrO K y4acTuio B gene, NoctaHoBaeHnemM oT 24 aBrycra
2004 r. yKkasaHHoe OnpepeneHuve oCTaBUN 6e3 WM3MEHEHWA, MNPU3HAB €ro COOTBETCTBYHOLLMM
3aKOHOAATENbCTBY M HE HapylalowmMm npaBa M WHTepecbl TOMCKNPOMCTPOMbaHKa, AsBastoLwweroca
3anorogepKaTeneM CNopHOro ob6bekTa.

B 3asBneHuuM, nogaHHom B Bbiclunit ApbutpaxkHbiii Cya Poccuiickoin depepaunm, o nepecmoTpe B
nopsaxke Hag3opa HasBaHHbIX cyaebHbIX akToB TOMCKNPOMCTPOIMBAHK NPOCUT OTMEHUTb 3TU cyaebHble
aKTbl, CCbINANACh Ha ceaytolme 0b6CToATeNbCTBA.

B pesynbTaTe yTBEpPXKAEHMA CYAOM MWPOBOrO COMNAlIEHUAs No Aeny, B KOTOpom 6aHK He
Yy4acTBOBa/, OblNM HapyLUEHbl ero NpaBa M UMYLLLECTBEHHbIE MHTEPECHI KaK 3a/710rogepKaTens CnopHoro
06beKTa, MOCKOMbKY 3anorofateslb HE UMes MpaBa PacnopsaXKaTbCA 3a/I0KEHHbIM MMyLlecTBOM 6e3
pa3spelleHua 3anorogepartens. B noarsepkaeHMe CBOUX NpaB 3anorogep:kaTtena 6aHK npeacrasun
Aorosop ot 26 dpespana 2003 r. N 12/1-336 "3" 0 3a/10re HeABUMKMMOTO MMYLLLECTBA, 3aKAOUYEHHbIA UM C
3A0 "MNCK "BeHannact" (3anorogaTtenem), B KOTOPOM B KauyecTBe NpeameTa 3a/s0ra, obecneynsaroLLero
NCNo/JIHEHWE 3anorogatenem o06s3aTeNbCTB NO KPeaAUTHOMY AOroBOpPY, 3HAUYUTCA CMOPHOE 34aHue U
COAEPKUTCA YCNOBME O BO3MOMKHOCTU pPaACMOPAXKEHUA 3a/I0KEHHBIM  MMYLWLECTBOM TONbKO C
NUCbMEHHOTO COrNacuaA 3an0rofepKaTtens.

MNpoBeprMB 0OOCHOBAHHOCTb A0BOAOB, W3/OMKEHHbIX B 3asaBAeHMM, [pe3nanym cyuTaeT, 4To
obxKanyemble cyaebHble akTbl NOANEXKAT OTMEHE, A0 - HAaNPaB/IEHUIO HA HOBOE PAaCcCMOTPEHUE B CYA,
nepBoit MHCTAHLMM NO CAeAYIOLMM OCHOBaHUAM.

CornacHo 4. 5 cT. 49 n 4. 3 cT1. 139 AMNK PP apbuTpakHbii cya He yTBepXAaeT MUpPOBOE
CornlaleHne CTOPOH, eC/IM OHO HAapyLaeT NpaBa M 3aKOHHbIE UHTEPEChl APYIUX JINL, U MPOTUBOPEYNT
3aKOHYy.

BbiHOCA onpegeneHne 06 yTBEPKAEHUN MUPOBOTO COMMaLLIEHMUA, CyA NepPBOM MHCTAHUMM UCXOaMUN
VWb M3 TOro, 4YTO MeXay NpoJaBLOM W MOKynaTesem JAOCTUFHYTO MUPOBOE COrnalleHre o
PaCTOP)KEHNU [0roBOpPa KyNAU-NPOAarKM HeABMXKMMOIO MMYyLLECTBA W BO3BpaTe Apyr APyry BCero
NONYYEHHOrO MO CAe/Ke.

Mexay Tem OTBETYMK He MOCTaBWUA CyA B M3BECTHOCTb O HAXOMAEHUU CnopHOro ob6bekTa y baHKa
B 3a/10re Mo 3aKA04EeHHOMY C HUM AOroBOPY O 3a/i0re HeABUKMMOIO MMYLLLECTBA. ITOT A0r0BOP CyA0M
NepBON MHCTAHUMM B KAYecTBe A0Ka3aTeNbCTBA NO HACTOALLEMY AeNY HE OLLeHUBANCA.

C y4eToM Ha3BaHHbIX 3aKOHOA4ATENbHbIX HOPM U YC/IOBMA YNOMAHYTOrO AOr0OBOPa O 3a/10re Cy, He
NPoOBEpPU/, HE HAPYLLAET M MMPOBOE COr/allieHMe CTOPOH NpaBa 1 3aKOHHbIe MHTepechl 6aHKa.

Mpu Taknx o06CTOATENbCTBAX OCMapuBaemMble cyAebHble aKTbl HapyllawT eauHoobpasve B
TONKOBaHUN U NPUMEHEHUN apOUTPaXKHbIMM CyAamM HOPM Npasa, NO3TOMY B COOTBETCTBMM C N. 1 CT.
304 AlMNK P® oHM nognexat OTMeEHe.

MOCKONbKY MUWPOBOE CcOrNalleHMe CTOPOH B OTHOWEHUM O6bEKTa HeABUMKUMOCTU 6blno
YTBEPKAEHO cysom 6e3 npuB/evyeHMA K yyacTuio B gene BaHKa, 4eno nogneXkut HanpasaeHWHo Ha
HOBOE PacCMOTPEHME B Cy, NEPBON MHCTAHLMM.

YuuTbiBaA U3N0XKEHHOE U pPyKOoBOACTBYACL CT. 303, n. 2 4. 1 cT. 305, c1. 306 AMK PO, MNpesngmuym
Bbicwero ApbutpaxkHoro Cyaa Poccuiickolt Pepepaumnm noctaHosua: OnpegeneHve cyfga nepBoit
MHCTaHuMn ApbutpaskHoro cyaa Tomckon obnactm ot 29 anpena 2004 r. no geny N A67-593/04 n
MoctaHoBneHMe PepepanbHOro apbuTparkHoro cyaa 3anagHo-Cnbupckoro okpyra ot 24 asrycta 2004 r.
Nno TOMY e Aesly OTMEHUT.

[eno HanpaBUTb Ha HOBOE PAacCMOTPEHWE B MEPBYHD MHCTAHUMIO ApbuTparkHoro cyga ToMCKow
obnactn <189>.

<189> MocTtaHoBneHune lMpe3nagmyma Boicwero ApbutpaxkHoro Cyga PP ot 25 aHBapa 2005 r. N
12709/04.

Bo-BTOpbIX, MMPOBOE COr/alleHne He AO0/XKHO NPOTMBOPEYUTb 3aKoHy. lpeactasnaeTca, 4Yto B
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OAHHOM Cnyvyae HeobXOoAMMO MNPUMEHATb PaCLIMPUTENbHOE TONKOBAHWE, MOCKO/IbKY MMPOBOE
cornaweHuve AO0/MKHO COOTBETCTBOBATb HE TO/IbKO 3aKOHY, HO M MOA33aKOHHbIM aKTam. B 4acTHocTw,
MMPOBOE cornalleHme byaet NPoTUBOPEUUTb 3aKOHY, EC/IN OHO 3aKto4aeTcs B cay4dasx, Korga AlK PO
nnun dpepepanbHbli 3aKOH HE JOMYCKAOT BOSMOXKHOCTU €ro 3aK/I0YeHMUS.

Kak n ntoboe pacnopagmtenbHoe AeCTBME, MUPOBOE COTTalleHME 3aK/II04aAETCA NOA KOHTPOIEM
apbutpaxkHoro cyfa. YTBepaeHue apbutpaxkHbIM CyA0M MWMPOBOFO COrNalleHus MpPouM3BOAUTCA MO
npasunam cT. 141 AMNK P®. He yTBepkaeHHOe apbUTParKHbIM CyAO0M MMUPOBOE COrNalleHne He co3aaeT
NpaBoBbIX NOCAEACTBMIA NO AeNY, NOCKONbKY BblpaxKaeT N1Lb HaMepeHNEe CTOPOH HA ero 3aK/YeHME,
KOTOPOE He peann3oBaHo B ycTaHOBIeHHOM . 15 ATK P® nopsgke.

Mo maTtepuanam ap6UTPANKHOI NPAKTUKMU.

Mpesngnuym Bbicwero ApbutpaxkHoro Cyaa Poccuiickont depepaumm paccmoTpen 3asBaeHue
aAMMHUCTPALMN MyHUUMNaNbHOro obpasoBaHus "Bbiboprckuit palioH" JleHWHrpaackoi obnactm o
nepecmoTpe B nopaaKke Haasopa MNoctaHoBneHUs TpUHAALATOrO apbUTPAXKHOIO aneaNALMOHHOIO CcyAa
oT 22 masn 2008 r. u MNoctaHoBneHUs PegepanbHOro apbutpaxkHoro cyaa Cesepo-3anagHoro okpyra ot
12 ceHTabpa 2008 r. no aeny N A56-45577/2007 ApbutpaxkHoro cyaa ropogaa CaHKT-lMeTepbypra u
JleHuHrpaackoi obnactu.

B 3acefaHuM nNpuHAAN  yyacTMe NpeacTaBUTeNb  3aKPLITOrO  aKUMOHepHoro obuwecTtsa
"MepBomalickas 3apa" (nctua) - leoHTbeB A.E.

3acnywas n obcyams Aoknag, cyabn JlokteHko H.U. n 06bsAcHEHWA NpeacTaBUTENSA YHACTBYHOLLETO
B Aene nmua, NMpesnanym ycTaHOBUA criedytoLuee.

3aKkpbiToe akuMoHepHoe obuectBo "MepBomaiickaa 3apsa" obpatuaocb B ApOUTpakHbIA cya,
ropoga CaHkT-lNeTepbypra n JIeHUHrpaackol 061acTu ¢ 3as8BEHUEM O NPU3HAHUN HeAeNCTBUTEIbHbIM
(He3aKOHHbIM) HEHOPMATMBHOIO MpPaBOBOrO akTa - [lOCTaHOBAEHUA T[aBbl  AAMWHUCTPALMUM
MyHUUMNaNbHOro ob6pasoBaHus "Bbiboprckuini  paloH"  JleHUHrpaacko obnactm  (panee -
aaAMMHUCTPaUms) oT 29 ceHTabpa 2006 r. N 4087, a Tak:Ke O NPU3HAHUM HE3AKOHHbIMW OCHOBAaHHbIX Ha
OaHHOM [lOoCTAHOBNEHUM AEUCTBUN AAMMHUCTPALMKU MO BHECEHUID B PEEecTp MyHMUMNANbHOM
COOBCTBEHHOCTM HEABUMKMMOIO WMMYyLLECTBA, HaxogAwerocs no agpecy: JleHuMHrpaackaa oba.,
Bbiboprckuii p-H, noc. PowuHo, yn. MnoHepckas, 4. 2.

PeweHnem ApbutpaxkHoro cyga ropoaa CaHkt-lNetepbypra u JleHuHrpaackon obnactm ot 22
¢deBpansa 2008 r. B y4,0BAETBOPEHUM UCKOBbLIX TPeOOBaHMI OTKa3aHo.

MocTtaHoBNeHMeM TpUHAAUATOro apbuTpa)KHOro anennsuMoHHoro cyaa ot 22 masa 2008 r.
peleHne cyna NepBoil MHCTAaHUMM OTMEHEHO B 4YacTM OTKasa B YAO0B/AEeTBOPeHMM TpeboBaHMA O
NPU3HaHUKN HeaeNCTBUTENbHbIM MOCTaHOBNEHUSA [1aBbl aAMUHUCTPALMK OT 29 ceHTABpPA 2006 r. N 4087
W yKa3aHHoe lNocTaHoBAEHWE NPU3HAHO HEAENCTBUTE/IbHBIM.

depepanbHbiit apbuTparkHblit cys Ceepo-3anagHoro okpyra MNoctaHoBneHWem OT 12 ceHTAabpA
2008 r. MNocTaHOBNEHME CYyAa aNneNNALUMOHHOM MHCTAHLMKN OCTaBua 6e3 M3MeHeHus.

B 3aAaBneHuM, nogaHHoM B Bbiclumin ApbutpakHbiii Cyg Poccuiickoih deagepaumm, o nepecmoTpe B
nopagKe HafA30pa YKasaHHbIX CyAebHbIX aKTOB aAMUHUCTPALLMA NPOCUT UX OTMEHUTb KaK MPUHATbIE C
HapyLlweHneM HOPM MaTePUANBHOIO M NPOLLECCYasbHOro Npasa.

OnpeaneneHnem Boicwero ApbutpaxkHoro Cyaa Poccuiickoit ®eaepaumm ot 11 mapta 2009 r. geno
nepeaaHo B Mpesngmym Boicwero ApbutparkHoro Cyaa Poccuinckoit ®egepaumu.

OpgHako 29 mas 2009 r., go paccmoTpeHua gena MNpesnguymom, B agpec Boicero ApoutpakHoro
Cyna Poccuitickon ®epepaumnmn nocTynuao 3asaBAeHUe agMUHUCTPaummn ob oTKase OT cBoel HaA30PHOM
»Kanobbl N0 MOTUBY 3aK/IIOYEHNSA CTOPOHAMM MUPOBOTrO cornalleHns ot 29 gekabps 2008 r. B nopsake
BHecyaebHOro yperyamposaHuma cnopa.

MposBepnB 060OCHOBAaHHOCTb  A0BOAOB, W3/IOMEHHbIX B  3aABJEHWMUM U BbICTYNJEHUMU
npucyTcTBytowero B 3acefaHum npegcrasutena 3A0 "lMepBomaickaa 3apA’, KoTopblit 3adaBAeHUe
agMUHUCTPaUnmM ot 29 maa 2009 r. He ocnopun U HaAMePEHUA CTOPOH 3aKJIOYNTb MUPOBOE CornalleHne
He oTpuuan, Mpesnanym cunTaeTt, YTo NPOU3BOACTBO MO HAA30PHOM Kanobe NoaneKUT NPeKpPaLLEHMIO
no cnegyowmm OCHOBAHUAM.

B cuny u. 1 ct. 138 AMNK PP apbuTpakHbii cyd B Lenax NpMMUPEHUA CTOPOH coaeincTeyet
YPEryAMPOBaHULIO CNOpa, B TOM YMCAE MNYTEM 3aK/IOYEHUA MUPOBOTO COrNaLleHums.

MwupoBoe cornaweHune B cooTBeTcTBMmM Cc Y. 1 cT. 139 AlNK P® moKeT bbiTb 3aK/1I04EHO CTOPOHaMM
Ha Ntobol CTaanmM apobMUTParKHOro npoLecca 1 NpPu CNoJIHEHUKU cyaebHoro akTa.
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Bmecte ¢ Tem BbiparKeHHAs CTOPOHAMW BOJIA HA 3aK/lOYEHME MWPOBOro CcornaweHua ot 29
nekabpa 2008 r. He MOXKeT ObITb peasin3oBaHa B HacToALLEM cyaebHOM 3acefaHum BBUAY CAeayoLLero:
xo4aTancTeo 06 yTBEPXKAEHUM MMPOBOrO COMNALIEHMA CyAy He 33sABAEHO; TEKCT NpencTaBfeHHOro
aAMUHUCTPALMEN MUPOBOTO COMNALLEHUS HE KOHKPETU3NPOBAH NPUMEHUTENBHO K TpeboBaHMAM Y. 2 CT.
140 AMK P®; nonHomouma npencraButena aaMMHUCTPALMK Ha 3aKJAOYEHWE MUPOBOrO COrNalleHMA,
npeaocTaB/ieHHble AoBepeHHOCTbo oT 11 aekabpa 2007 r. N 2043 co cpokom geictema no 31 aekabpsa
2008 r., UCTeKnM; 3aABUTE/Nlb B cyaebHoe 3acefaHue He ABUACA U KaKUX-nMbo A0MOJIHUTE/IbHbIX
X04aTalcTB No Aeny He 3aABU.

B cootBetctBMM Cc 4. 3 cT. 141 AMNK PP B cnyyae HeaBKM B cyaebHoe 3acegaHue nuua,
3aKHOYMBLIEFO MMUPOBOE COrMALIEHME U U3BELLEHHOTO HagjeKalwum obpasom O BpeMeHW U mecTe
cyaebHoro 3acefnaHua, Bonpoc 06 yTBEPXAEHMM MMPOBOrO COM/MALIEHMA He paccMmaTpuBaeTca
apbuTpakHbIM Cy0M, EC/IM OT 3TOrO /INLA HE NOCTYNWO 3asBAEHME O PACCMOTPEHMM AaHHOro BOMNpoca
B €ro oTcyTCcTBME.

TakMm 06pasom, 3aK/IOYEHHOE CTOPOHaMW MMPOBOE cornaweHue ot 29 aekabpa 2008 r., He
YTBEPKAEHHOE apbUTPaXKHbIM CYA0M COrNacHo Y. 4 cT. 139 n u. 2 c1. 141 AMNK PP, He co3aaeT NnpaBoBbIX
nocneacTBuUit NO AeNy, NOCKObKY BblpaXKaeT /INLb HaMepPeHUE CTOPOH Ha ero 3ak/Jl4YeHne, KOTOPoe He
peann3oBaHo B ycTaHoBAeHHOM . 15 AMNK P® nopagke.

Mpu Takux 06CTOATENBCTBAX NPON3BOACTBO NO HaZA30PHON *Kanobe NoANeXUT NpeKpaLleHuto.

YuuTbiBaA M3N0XKeHHOEe U pykosoAacTBysAch cT. 303, n. 5 4. 1 cT1. 305, c1. 306 AMK PO, MNpe3ngmuym
Bbicwero ApbutpaxkHoro Cyaa Poccuiickoli depepaumm nocTtaHOBMA: NMPOU3BOACTBO MO HAA30PHOM
anobe aAMWHUCTPAUMM MyHUUMMANAbHOTO oObpa3oBaHuA "Bbiboprckuii paiioH" JleHUHrpagckom
obnactu no geny N A56-45577/2007 ApbutpaskHoro cyaa ropoaa CaHkt-MeTtepbypra v JleHMHrpaackom
obnactn npekpatntb <190>;

<190> MocTaHoBneHue [Mpe3nanyma Boicwero ApbutparkHoro Cyga PP ot 8 ceHTabpa 2009 r. N
17447/08.

OTKa3 OT UCKa (4. 2 cT. 49 AMK PD).

OTKas OT MCKa npeacrtasnser coboi 3asBfeHHOE UCTLOM B apbuTparkHom cyge 6esycnosHoe
oTpeyeHue oT cyebHOM 3aLMTbl KOHKPETHOrO CyObEKTUBHOIO NpPaBa.

BarKHO OT/MYaTb OTKA3 OT MCKA WM OTKa3 OT MaTepuasibHOro npasa: nocnegHee MNpPOLOKAET
CYLLEeCTBOBaTb W MOC/e OTKasa OT MCKa (CybbeKTMBHOE MPaBo MPeKPalaeTcs TO/AbKO MO OCHOBAHMUAM,
YCTaHOB/IEHHbIM MATePMAIbHBIM 3aKOHOAATEIbCTBOM, Hanpumep . 26 NK PO).

OTKas OoT UCKa He MOXKET BbITb cAenaH nog ycanosuem. B aTom ciyyae apbuTpakHblil cyg He MoXKeT
NPWHATb OTKa3 OT UCKa.

Kpome TOro, oTKas OT MCKa OObIMHO M3/1araeTcs WUCTLOM B NUCbMEHHOM 3asB/IEHMM, KOTOpoe
npuobwaerca K matepuvanam gena. Mpu noanvcaHWM 3asBAeHUs NpeacTaBUTENEM WUCTUA cneayet
NPoOBEPUTL Er0 MOJIHOMOYMA, UMEA B BUAY, YTO OTKA3 OT MCKA OTHOCUTCA K CneumasbHbIM NOJTHOMOYUAM
(cm. 4. 2 cT. 62 ANK PD). B TO Ke Bpema He UCK/OYEH C/lydYalt NPOTOKO/IbHOM GUKCaLMM OTKa3a OT MCKa
(4.1 cT. 159 AMK P®). Mpu paccmoTpeHnn aena B pasgebHbiX 3acefaHnsax apbUTparKHOro cyaa oTkas oT
WCKa, UMEBLLMIA MECTO B nepepbiBe cyAebHOro 3acefaHuaA, BCeraa CoBepLuaeTca B MMCbMeHHON dopme
(4.4 cT. 160 ANK POD).

CornacHo ®epepanbHoMy 3akoHy oT 27 utona 2010 r. N 228-®3 "O BHeceHMM U3IMEHEHUI B
ApbuTparkHbIM NpoLeccyanbHbi KogeKe Poccuiickon Pegepaumn”, B . 2 cT. 49 AMNK PO 6b11M BHECEHDI
U3MEHEHWA, COINAacHO KOTOPbIM MPABO Ha OTKA3 OT WMCKA MOXKeT OblTb peasvM30BaHO /NULb B
apbuTpaxHOM cyae nepBON WMHCTAHUMW WAW B apbUTPa)KHOM cyae anennfuMOHHOM WMHCTaHLMU.
COOTBETCTBEHHO, B CAy4ae, €C/M UCTEL, Hanpumep, 3adABUT 06 OTKase OT MUCKa B apbUTparKHOM cyae
KacCaLMOHHOM MHCTAHLMN, TO B YA0BNETBOPEHNN TAKOTO 3aABNEHNA AOMKHO ObITb OTKa3aHo.

Kak oTmeuaer B.B. fApKoB, Takoe MWHCTAHUMOHHOE OrpaHMYeHWe B  peanusauum
pacnopagMTenbHOro MNOHOMOYMA TPYAHOOOBACHMMO. B CBA3M C Yem BO3HWMKAET pAfg BOMPOCOB,
KOTOpble 33aKOHOAATE/IbHO HE YPEeryivMpoBaHbl, a3 MMEHHO: MOYeMy MPU3HAHWE WCKA M MUPOBOE
cornaweHne BO3MOMHbl B 11060 MHCTAHLMKM, @ OTKA3 OT MCKa AOMNYCTUM AULLb B apbuTpaxkHOM cyae
NnepBoi WMHCTaHUMW U B apbUTPaXKHOM cyAe anennsiuMOHHOM MHCTaHuMM? loyemy B rpaKkgaHCKOM
npouecce 3aKOHOAATENb CYNTAET BO3MOXKHbIM MHOE NPaBOBOE peryanposaHue? <191>;
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<191> KommeHTapuih K ApbutpaxkHomy npoueccyasibHoMy Koaekcy Poccuiickoit Pegepaunm
(nocrateiiHbiin) / Mopg pea. B.B. Apkosa. 3-e usg,, nepepab. n gon. M.: Unpotponnk Megma, 2011.

npusHaHue ucka (4. 3 ct. 49 AMNK PO).

Mpu3HaHWe UcKa - 3TO aapecoBaHHoe apbutparkHomy cyay 6e3ycnoBHOe cornacve OTBETYMKA C
MaTepuanbHO-NPaBoOBbIMKM TPEBOBAHUAMM WUCTLA, BbIPA*KEHHOE B YCTAaHOBAEHHOW NPOLECCYasibHbIM
3aKoHOM dopme.

BaXKHO OT/IMYaTb NpU3HaHWE MCKa OT NpusHaHus dakTa (cT. 70 AMK P®): Hanpumep, OTBETYMK,
COrNAWAACH C Ha/MuMem 3aL0J/IKEHHOCTU, MOXKET BO3parkaTb NPOTUB YAOBNETBOPEHUA UCKA BBUAY
NPOMyCKa CPOKa MCKOBOM JAaBHOCTH.

Mpu3HaHWe WcKa OO6bIMHO M3NaraeTcd OTBETYMKOM B MUCbMEHHOM 3aABAEHWUW, KOTOpoe
npuobuwaerca K matepuanam gena. Mpu nognucaHuMm 3aaBneHUA NPeacTaBUTENIEM OTBETYMKA cneayeT
NpoBepuUTb €ro MNoJHOMOYMA, MMeA B BWUAY, UYTO MNPU3HAHME MCKA OTHOCUTCA K CreumanbHbiM
nosHoMoumMAM (4. 2 cT. 62 AMK PD). B To e Bpems He MCKIOYEH Cayyald NPOTOKOJIbHOM ¢uKcauuu
NpWU3HaHua ncka (4. 1 ct. 159 AMNK PO).

Mpu3HaHWe WCKa OTBETYMKOM ABAAETCA [OCTAaTOYHbIM OCHOBaHWEM ANA YA0B/EeTBOPEHUA
apbutpakHbIM cyaom TpeboBaHMi UcTua (cm. u. 4 cT. 170 AMK PO).

HeKoTopble apbuTpayKkHble CyAbl CUMTAIOT, YTO "...NPM3HAHWE OTBETYMKOM MCKA HE WCKAtoYaeT
BO3MOXHOCTb YMEHbLUEHMWA CYyA0M Ha OCHOBaHUM cT. 333 K PO B3bICKMBaeMOM C OTBETYMKA HEYCTOMKM
B C/lyYae ee AIBHOM HECOPA3MEPHOCTU NOCAEeACTBMAM HapyLweHua obasaTtenbctea" <192>.

<192> MNyHKT 11 0606uWeHNa cynebHOM NPaKTUKKM NpumeHeHns Hopm AMK PO 06 nameHeHUu
OCHOBaHMA UM NpeaMeTa UCKa, pa3mMepa UCKOBbIX TpeboBaHUM, NPpU3HAHUK UCKa OT 29 okTabpa 2004 r.
N 14/04; opobpeHo MocrtaHoBneHnem Mpesnanyma ApbutpaskHoro cyaa KpacHospckoro Kpaa ot 20
OKTAGpPA 2004 r. N 12.

[JevictButenbHo, 4. 1 c1. 333 TK P® Hapender apbUTpakHblA Cys MNPaBOM YMeHbLUUTb
NoA/1exKaLLyto B3bICKAHUIO HEYCTOMKY.

Kpome Toro, KoHCTUTYLMOHHBIN Cyg PO paxe 0cobo nogyepKHys, YTo B YKa3aHHOM HOpMme peyb
naeT He o Npase cyaa, a, No CYLWeCTBY, O ero 06A3aHHOCTM YCTaHOBUTL HBanaHC mexay NpUMmeHAemMol K
HapywuUTeNto Mepol OTBETCTBEHHOCTU W OLEHKOW AeWCTBUTENbHOrO (a He BO3MOMKHOMO) pasmepa
ywepba, NPUYNHEHHOTO B pe3y/ibTaTe KOHKPETHOIO NpPaBoHapyLueHua <193>.

<193> OnpegeneHne KC PO ot 21 pekabps 2000 r. N 263-O "O6 oTKase B NPUHATUMM K
PacCMOTPEHUIO Kanobbl rparkaaHMHa HarosuubliHa HOpua AneKkcaHgpoBMYAa HA HapylleHWe ero
KOHCTUTYLIMOHHbIX MpaB 4YacTbio nepsoi ctatbk 333 TK PP". Cm. Takxke: Onpegenenne KC PP ot 10
AHBapsa 2002 r. N 11-O "Mo kanobam rpaxgaH Bysynyuxkol AHTOHMAbLI MwuxainoBHbl, Eroposoii
3nHanapl MBaHoBHbI, MapyeHKo AnekcaHapa Bnagnmuposuya, Mokpbiwesa Bnagummpa AHgpeesnya,
NepaHa Buktopa AHapeesnya UM CemeHuwesa MWMBaHa TumodeeBMYa Ha HapylleHWe UX
KOHCTUTYLIMOHHbIX NpaB cTatbelt 333 TK PO".

Tem He meHee, Kak OTMe4YaeTca B /iMTepaType, B YaCTHbIX OTHOLEHMAX cyaebHaa auckpeumsa B
BONPOCax oOMnpejefieHna COAEpPXKaHWA CMOPHOro MpaBa He MOXET WMeTb npuoputeT nepeq
BOJIEN3bAB/IEHMEM CTOPOH NpaBooTHoweHKuA. Ecan nctew, Tpebyet onpeaenieHHY0 CyMMy HEYCTOMKM, a
OTBETYMK MpPU3HAET MNPaBOMEPHOCTb TaKoro TpeboBaHMA, KOPPEKTUPOBKA apbuTpaxkHbIM Cyaom
COAEp}KaHUA CMOPHOro NPaBOOTHOLLEHMA O3Hayana Obl BTOpKeHMe B 06/1acTb AMCNO3UTMBHBIX Hayan
<194>;

<194> KommeHTapuii K ApbuTparkHomy npoueccyaibHOMY Kodekcy Poccuiickon deaepauuu
(nocrateiiHbiit) / Mog pea. B.B. ApKkosa. 3-e usa,., nepepab. n gon. M.: UHpoTponnk Meaua, 2011.

npusHaHue ¢paKTMUecknx obcroatenncts aena (ct. 70 ANK PD).
AMK P® opueHTMpoBaH HA NpPeaoCTaB/lieHME CTOPOHAM  BO3MOXKHOCTM  MPUMMPEHUS,
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BO3MOXHOCTW, COCTA33ACb, [A0Ka3blBaTb CBOM MpaBOBble MNO3ULMKW. B 3TOM Ke HanpasaeHuu
onpeaeneHbl 33434M CyAOB NEPBOM M anenNALMOHHON MHCTAaHUMA B BOMPOCE MPU3HaHMA GAKTOB U
3aK/Il04EHMA cornalleHnn o npusHaHuu ¢pakTos (4. 1 c1. 70 AMK PO).

He cnyuyaiiHo B AMK P® peyb maeT TONbKO O cydax NepBoi U anesfIAuMOHHON WHCTAHUMR,
MOCKONIbKY MMEHHO B 3TUX MHCTAHUMAX NPOUCXOLMUT YCTAaHOBNEHME 0BCTOATENLCTB AeNa, UCCAeA0BaHNE
[O0Ka3aTeNbCTB, CIeL0BaATENbHO, M NPU3HaHWeE GaKToB.

Mpn 3TOM Henb3s nonaratb, YTO C TOYKM 3PEHUA TEOPMM MpPOLLecca NpaBuAbHbIM OyaeT
YTBEPKAEHME, YTO HA3BaHHbIE CyAbl HA BCEX CTaAMAX MPOLLECCa AONXHbl COAENCTBOBATb CTOPOHAM B
npusHaHun ¢akToB. MpoueccyanbHaa HETOYHOCTb 3aK/AOYAETCA B TOM, YTO M MPOMU3BOACTBO B cyae
nepBoii WMHCTAHUMM, M anennAuMoOHHOEe MPOU3BOACTBO - 3TO M ecTb CcTaguu npouecca. OueBngHoO,
3aKoHOAaTeNb MMeNn B BWAY, YTO Ha NOOOM 3Tane paccMOTpPeHWAa nen B CyAe MNepBo wau
anenNAUMOHHON MHCTAHUMKM BO3MOXKHO MNpu3HaHWe ¢akTa (Ha CcTaguMu NOArOTOBKM Aefla, BO Bpems
nposeaeHuA cyaebHoro 3acegaHuma v np.).

K coxaneHuto, AMK P® He pacKpbiBaeT MeXaHM3MOB TOFO, KaK CyJ, MOXeT COAeNCTBOBATb
CTOPOHaM B JOCTUXEHUU COrNaleHuns, NPoABAATb MHULMATMBY U UCNO/Ib30BaTb CBOWM NpPOLLECcCyasibHble
NOJIHOMOYMA ANA AOCTUXKEHUA HAa3BaHHOM Lenn. BepoATHO, cya AO/IKEH NPU Pa3bACHEHMU CTOPOHaM
UX NpaB M 06A3aHHOCTEN OCTAHOBUTLCA Ha BO3MOMKHOCTM MpPU3HAHMA OBCTOATENbCTB Aena, NMoKas3as
npoueccyanbHble NOCNeACTBUA TaKOro AEMUCTBUA U UX NPENMYLLECTBA.

Cnepyet oTmeTUTb, YTo cT. 70 AMK P® pacnpocTpaHAeT nNpaBo NpPM3HAHMA 0OCTOATENbCTB Aena
TO/IbKO HA CTOPOHbI, XOTA U TPETbW NWLA, 3asABAAIOWME CaMOCTOATE/IbHble TpeboBaHMA OTHOCUTENIbHO
npegmeTa cnopa, TakKe 0b6A3aHbl LOKa3biBaTb 0OCTOATENBCTBA COMACHO pacnpeaeneHunto 06a3aHHOCTH
[0Ka3biBaHWA. LlenecoobpasHo 6b110 6bl pacnpoCcTpPaHUTb NPaBO NpU3HaHUA GaKTOB U HA AaHHbIA BUA,
TpeTbux nnu. OgHako B AMK P® Takolh HOpMbl HE COAEPMKUTCS.

Kpome Toro, npusHaHue pakta HeobxoaMmMo oTM4aTb OT NPU3HAHMA UCKa. TakK, Nog NpM3HaHMEM
NMoOHMMAeTcA corface c GakKToM, Ha KOTOPOM Apyroe /MU0 OCHOBbLIBAeT CBOM TpeboBaHMA MK
BO3paXkeHua. [JaHHaA npoueaypa OCHOBbLIBAETCA Ha pacnpefeneHnMn 06A3aHHOCTM A0KA3biBaHMWA, B
COOTBETCTBMM C KOTOPbIM KarKAaA CTOPOHA AOKasblBaeT onpepesieHHble ¢aKkTbl. [MpuU3HaHMe XKe MCKa
(nonHoe MK YyacTUYHOE) OTHOCUTCA K PacnopsaAnUTe/IbHbIM AEWCTBUAM CTOPOH M O3Ha4aeT corsacue C
TpeboBaHMAMM MUCTUA.

MpoueccyanbHoe nocneacTBue NpuMsHaHMA CTOPOHOM GAKTOB OTparkeHo B Y. 3 cT. 70 AMNK P®:
NpPW3HaHWe CTOPOHOM 06CTOATENbCTB, HA KOTOPbIX ApPYyras CTOPOHa OCHOBbLIBAeT CBOW TPeboBaHUA MK
BO3paXKeHMsa, 0CBOOOXKAAET APYryl0 CTOPOHY OT HEOBXOAMMOCTM AO0KA3biBAHMA TaKMX 0OCTOATENbCTB.
Mpu3HaHWe cTOpOHOW ¢aKTOB MOKET ObiTb M3/0KEHO MUCbMEHHO MAW YCTHO. Ecnn npusHaHue
U3/I0XKEHO B MWCbMeHHON ¢opme, TO OHO npuobuiaeTca K maTepuanam gena. lMNpu ycTHoW dopme
NPW3HaHWA OHO 3aHOCUTCS B MPOTOKOJ CyAebHOro 3acefaHus M yaocToBepsaeTca NoAnucbio CTOPOHBI.
®aKT NpU3HaHMA CTOPOHAMWM KOHKPETHbIX 0OCTOATEeNbCTB Aena 3aHOCUMTCA B MPOTOKoA cyaebHoro
3acefaHuA U yA0CTOBEPAETCS NOANUCAMU 0OENX CTOPOH.

HapylweHune TpeboBaHMI 3aKOHa O NopagKe GUKCaLMM NPU3HaHUA GaKToB NPUBOAUT K TOMY, YTO
COOTBETCTBYHOLME OBCTOATENBCTBA HE MOTYT ObITb MCKIOYEHBI U3 NPEAMETA AO0Ka3bIBAHUSA.

Mo maTtepuanam ap6UTPAXKHOI NPAKTUKMU.

ObuwectBO C OrpaHMYEHHOM OTBeTCTBeHHOCTbio "AcTak" (panee - OO0 "Actak") obpatunoch B
ApbuTparkHbii cyg, MOCKOBCKOM 061aCTU C MCKOM K OTKPbITOMY aKLMOHepHomy obuiectsy "AsponopT
BbikoBo" (ganee - OAO "AsponopT BbikoBo") 0 B3bickaHMM 1 904 977 py6. 20 Kon. OCHOBHOroO g4oAra no
Aorosopy noctaBku HedTenpoayktos N 124 o1 4 mapTta 2002 r. n 3 142 622 py6. 71 Kon. AOrOBOPHOMA
HEeyCTOMKM.

PeweHnem ApbutparkHoro cyga MockoBckoi obsiacti ot 19 mapta 2003 r. B y40BAETBOPEHUMU
NcKoBbIX TpebosaHMin OO0 "AcTaK" 0TKa3zaHO BBUAY HapyLweHUa uctuom cT. 382 MK PP npu 3akaoueHnu
aorosopa ueccun. Cya npusHan 40orosop ueccumn ot 6 ceHtabpa 2002 r. N T/A-609/02, Ha ocHOBaHMM
KOTOPOro K WCTLY nepewno npaBo TpeboBaHWA MO BbllleyKasaHHOMY [JOroBOpY MOCTaBKM,
HefeNCcTBUTENbHBIM B COOTBETCTBUM cO cT. 168 K PP, B cBA3M C Tem, 4TO B AOrOBOpe OTCYTCTBYIOT
[JOKa3aTeNbCTBa ero BO3Me34HOCTH.

MocTaHoBNEHMEM aNeNfALMOHHON WHCTaHUMKM ApbuTparkHoro cyaa MockoBcKoi obnactn ot 8
mana 2003 r. peweHue cyga oT 19 mapta 2003 r. octaBneHo 6e3 u3meHeHua. Mpu 3Tom cya
anenNAUMOHHON MHCTAHUMWM YKasan, YTo MOMMMO TOFO, YTO AOroBop Leccun oT 6 ceHTabpa 2002 r. N
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T/A-609/02 He coaep»KMT YCIOBUA O ero BO3ME3AHOCTH, laHHbIA AOTrOBOP ABAAETCA HE3aK/OUYEHHbIM B
cnny n. 1 cT. 432 TK PO, NOCKONbKY COAEPHKUT HeonpeaeneHHble YCI0BUA O XapaKTepe nepenaBaembix
NpPaBoOMOYUIA.

MoctaHoBneHMem PepepanbHOro apbuTpaxkHoro cysa MockoBcKkoro okpyra ot 9 utona 2003 r. N
Kr-A41/4522-03 npuHaTble no aeny cyaebHble akTbl OTMEHEHbI KaK BbIHECEHHbIE MPU HemnpasuIbHOM
NPUMEHEHNN HOPM MaTepManbHOro NpaBa M CoOAepP KaLLME BbIBOAbI, HE COOTBETCTBYIOLLME MMEIOLLMMCA
B Aefie OOKasaTesbCTBam, AeN0 HamnpasaeHOo B ApbuUTpa)kHbii cya MoCKOBCKOM o6nactM Ha HoBoe
paccmoTtpeHue. Mpn HOBOM PacCMOTPEHUMN gena cygy npesioXeHo NPoaHaAM3MpoBaTb MMetOLWMeCA B
Jene [OKYMEHTbl, YCTAHOBUTb NOA/eXalme A0Ka3blBaHUIO OOCTOATENbCTBA WM paspewmnTb Crop no
cyLiecrsy.

PeweHnem ApbutpaxkHoro cyga MockoBckoi obnactn ot 1 aekabpsa 2003 r. no Tomy e geny B
YO0BNETBOPEHMM UCKOBbLIX TpeboBaHnn OO0 "AcTak" oTKasaHo.

PeweHne MOTMBMPOBAHO TeM, YTO AOrOBOP LLEeCCUM NOAMMUCAH HEHaA/1exalmMm JINLOM; 40roBop
YCTYMNKKW npasa TpeboBaHMA ABAAETCA NPUTBOPHOW CAENKOM, COBEPLUEHHON C LEeNblO NPUKPbLITL APYryto
COENKY, @ UMEHHO CAEeNKY AapeHuA npaBa TpebOoBaHWUA; OTCYTCTBOBAJIO COr/lacMe OTBETYMKA HA 3aMeHY
Nvua B obnasatenbctBe. [pKM yKasaHHbIX OBCTOATENLCTBAX Cy4 MpULWEN K BbiBOAY O HUYTOXHOCTU
[0orosopa ueccuun ot 6 ceHTabpa 2002 r. N T/A-609/02 no ocHoBaHUIO, NpPeaycMoTpeHHoMy cT. 168 TK
P®, KaK He COOTBETCTBYIOLLETO 3aKOHY.

OnpepeneHvem anefAUMOHHON WMHCTaHUMKM ApbuTpaxkHoro cyaa MocKoBcKoW obnactu ot 7
anpena 2004 r. no geny N A41-K1-18611/02, ocTaBneHHbiMm 6e€3 u3meHeHuAa [locTaHOBAEHUEM
depepanbHoro apbutpaskHoro cyga MockoBckoro okpyra oT 18 mas 2004 r. N Kr-A41/3803-04-1,
Npon3BOACTBO MO Aeny NPUOCTAHOBNEHO A0 BCTYMNJ/IEHMA B 3aKOHHYI cuay cyaebHoro akTa no geny N
A41-K1-5688/04 no uckosomy 3assnieHuto OAO "Asponopt Bbikoso" k OO0 "Actak" o npusHaHuu
HeAeNCTBUTE/IbHbIM A0roBopa Leccun oT 6 ceHTabpa 2002 r. N T/A-609/02.

MocTaHOB/EHMEM aNeNNALMOHHOM UHCTAHUMN ApbuTpaskHoro cyaa MockoBckol obnactm ot 29
Aekabps 2004 r. peweHune cyaa ot 1 gexkabpa 2003 r. no gaeny N A41-K1-18611/02 otmeHeHo. C OAO
"AsponopT bbikoBo" B nosbzy OO0 "AcTak" B3bickaHo 1 824 440 py6. 40 Kon. ocHoBHOro foara, 20 722
py6. 20 Kon. B BO3MELLEHNE PACXOA0B MO ynaaTte rocnowanHbl no ncky. C OAO "AsponopTt bbikoso"
TaKe B3bIiCKaHa B Aoxo4 ¢eaepanbHOro boa)KeTa rocrnoL/iMHa no aneansunoHHoOM Xanobe B cymme
10 361 py6. 10 Kon. B ocTanbHOM YacTu MCKa OTKA3aHoO.

Mpu atom cyn anennAauMOHHON WMHCTAHUMM MCXOOMA M3 TOoro, yto locTtaHoBneHmem [lecAtoro
apbuTpaxKHOro anennAunMoHHoOro cyaa ot 3 ceHtabpa 2004 r. N 10AM-317/04-TK no aeny N A41-K1-
5688/04, octaBneHHbim 6e3 u3MeHeHus [locTaHoBneHMem PeaepanbHoro apbuTpaxkHoro cyaa
MocKoBCKoro okpyra ot 23 Hoabps 2004 r., OAO "AsponopT BbikoBo" oTKaszaHo B Ucke K 000 "AcTtak" o
NPWU3HaHUX O0roBOpPaA LECCUU HeneNCTBUTENbHbIM. B CBA3M € 3TMM cya, anennauMOHHOM MHCTaHLUK
npusHan HeobOCHOBaHHbLIM BbIBOA CyAa NEPBON MHCTAaHUMM O HECOOTBETCTBMM A0roBOpPa LECCUM
TpeboBaHuAM cT. 168, 182, 382, 419, 63 K PD 1 ero HUYTOXKHOCTU.

He cornacuswuncb ¢ npuHATbIM no geny [lloctaHoBneHvem, OO0 "AcTtak" obpatmnocb c
KaccaluMOHHOW »Kanobol, B KOTOPOM MPOCUT YKa3aHHbIN cyaebHbIi aKT OTMEHUTb U NPUHATb HOBbLIN
cynebHbli akT. B obocHOBaHME CBOMX [0BOAOB 3afBUTENb YKasan, 4YTO Cyh, HApywwua HOPMbI
npoueccyanbHOro npasa, NpoBeAA Mepecyer CYMM OCHOBHOIO [0/ra, NPU3HAHHOTO OTBETYMKOM,
HapyLWMA HOPMbl MaTEPMANbHOMO NPaBa, a TakXKe MOJIHO U BCECTOPOHHE He UCcCAef0Ban nmerLmnecsa B
Aene goKa3aTenbCTBa.

B 3acepaHmu cyaa KacCaUMOHHOW MHCTaHUMK npeactasutenb OO0 "AcTak" nogaepskan fosogbl,
M3/10}KEHHbIe B KaccauMoHHOW Kanobe. Mpeactasutenb OAO "Asponopt BEbikoBo" BO3pakan npoTtms
YA0BNETBOPEHMA KAaCCaLMOHHOM Kanobbl, 0 Yem NpeacTaBua MOTUBMPOBAHHbIN OT3bIB.

N3yuns matepmansl aena, obcyams A0BOAbI Kanobbl U OT3bIBA HA Hee, BbICAYLIAB 06BACHEHUSA
npeacraBuTesiell CTOPoH, NpoBepmB B nopaake cT. 286 AMK PP npaBuabHOCTb NPUMEHEHMA CYA0M HOPM
MaTepuanbHOro nNpasa M HOPM MPOLECCYanbHOrO NpaBa, CyA KacCauMOHHON MHCTAHUMW He HaxoguTt
OCHOBaHMM ANA OTMEHbI MOCTAHOBEHUA ANeNNALNOHHOM MHCTAaHLMN B CBA3M CO CNeAyOWMM.

B cootBeTtctBMM C 4. 3 cT. 70 AMK PP npusHaHMe CTOpPOHOM 06CTOATENLCTB, HA KOTOPbIX Apyras
CTOpPOHa OCHOBbIBAaeT cBoM TpeboBaHUA WAW BO3paXKeHWA, OCBODOOXKAAET ApYyrytd CTOPOHY OT
HeOHXOAMMOCTU [0Ka3blBaHWA TaKMX 06CTOATENbCTB. PaKT MNpPM3HAHMA CTOPOHaAMWM OOCTOATENbCTB
3aHOCUTCA apbUTPaXKHbIM CyAOM B MPOTOKOA CyaebHOro 3acefaHua WM yAoCTOBEPAETCA MOANUCAMMU
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CTOPOH. MpM3HaHMe, N310XKEHHOE B MMCbMEHHON popme, NpnobLLaeTca K maTepmanam Aena.

MocKonbKy GaKT NpU3HAHUA OTBETYMKOM Aora B cymme 1 829 048 py6. 40 Kon. He yA0CTOBEpPEH B
nopaake 4. 3 ct. 70 AMK P®, a umeHHO He BHECeH B NPOTOKOJ cyaebHOro 3acefiaHnsa 1 He yAoCTOBepeH
noAnMCcAMM CTOPOH, a TaKXe He NpUobLLeH K maTepuanam Aefa B BUAE OTAENbHOFO AOKYMEHTA, YTO
noaTBep)KOAeTcA MaTepuanamu faena, y cyaa He 6bl10 OCHOBAaHWA ANA MNPU3HaAHMA  [AHHOTO
obcToATenbCcTBA He Tpebyrowmum AoKasbiBaHMA. Takmm ob6pasom, 40BOA 3aABUTENA O TOM, YTO CyA,
anenNAUMOHHOM MHCTaHLMN B cBoeM OCTaHOBAEHMM NPOBEPAA Te 06CTOATENLCTBA, KOTOPbLIE NPU3HAHDI
OTBETYMKOM, W TMPOU3BEN MepecyeT CYMMbl OCHOBHOMO [A0/ira, TeEM CaMbiM HApPYyWMB HOPMbI
npoueccyanbHOro Npaea, ABAAETCA HECOCTOATENbHbIM.

Kak cneayetr u3 matepuanoB Aena M yCcTaHoBAeHO cygom, mexay OO0 "TK-OTOM" m OAO
"AsponopT BEbIKoBO" 6bi1 3aKOYEH AOrOBOP NOCTaBKU HedgTenpoayKkToB oT 4 mapTa 2002 r. N 124.

Mexgy OO0 "TK-OTOM" u nctuom 6bin 3aKNt0YeH A0roBop Leccun oT 6 ceHTabps 2002 r. N T/A-
609/02, cornacHo Kotopomy OOO "TK-OTOM" vycrynuno OOO "Actak" npaBo Kpegutopa Mo
o0b6A3aTenbCTBAM, BbITEKAIOWMM M3 AOroBopa MocTaBKkM HedpTenpoaykToB oT 4 mapTta 2002 r. N 124 B
06bEMAX U Ha YCNOBUAX, YCTAHOB/IEHHbIX AOrOBOPOM NMOCTABKM.

CornacHo npunoxkeHunsam N 1 - 29 K ykazaHHOMy gorosopy nocrasku, 000 "TK-OTOM" nocTtasuao
OTBETUMKY KepockhH TC-1 B Konnuectse 2063,653 TOHHbI Ha 06Lyto ctommocTb 14 032 840 py6. 40 Kon.

OnnaTta OAO "AsponopT BblkOBO" nocTaBneHHOro KepocuHa 6bina npovsBeaeHa B pasmepe 12
208 400 pyb6., B CBA3M C YeM CymMmMa ero Ao ira no gorosopy coctasuna 1 824 440 py6. 40 Kon.

CornacHo c1. 309 TK P® ob6s3atenbctBa AO/XMHbI UCMONHATBCA Haa/NexKawmm obpasom B
COOTBETCTBUM C YCNOBUAMM 0653aTeNbCTBA U TPeHOOBAHMAMM 3aKOHaA.

MoCKONbKY OTBETYMK HE NPeACTaBM AOKA3ATEIbCTB HaA/eXkKalero MCNoaHeHUsA 06A3aTeNbCTB No
[0roBOpy NOCTaBKM, CyA, anennaLMOHHON MHCTAHL MM NPAaBOMEPHO B3bICKa/l OCTABLUYHOCSA HeymnaaYyeHHOoM
CYMMY OCHOBHOIO [0/1ra B NOAb3Yy UCTLLA.

Cya, anennAuMoOHHOM MHCTaHUMW TaKKe npuwen K oboCHOBaHHOMY BbIBOAY, YTO YKasaHHasA
3aABMTE/IEM CyMMa OCHOBHOro gosra B pasmepe 80 536 pyb. 80 Kon. He MOANEXMUT B3bICKAHUIO C
OTBETYMKA, MOCKoAbKy OO0 "AcTak" He npeacTtaBuao Hagfexalmx [0oKas3aTesnbCTB TOro, 4YTO
MOCTaBNAEHHbIN Ha YKa3aHHYI CyMMy KePOCUH saBAaaaca cobcTeeHHocTbio OO0 "TK-OTOM", a nocTaBKa
6bla1a ocyLLecTB/IeHa B paMKax CNOPHOro 40roBopa.

Kpome TOro, cys KacCauMOHHON WMHCTAHUMM COrflaceH C BbIBOAOM CyAa anenfAauMoHHOM
MHCTaHLMK, 4yTo ¢ OAO "AsponopT BbikoBo" He MOKeT BbITb B3bICKAHA HEYCTOWKa, NpeAyCMOTPEHHas M.
6.7 cnopHoro goroBopa, nockonbky 000 "TK-OTON" no cobcTBEeHHOW MHUUMATUBE, HE AOXAABLUMCH
npegonaatbl, OTrPY3MA OTBETYMKY KEPOCUH, TEM CaMbiM B OAHOCTOPOHHEM MOpPALKE N3MEHUN YCAOBME
[0roBopa o nopAgKe pacveTos.

YunTblBan  M3/I0}KEHHOE, CyA, KACCAUMOHHOW  WMHCTAHUMWM  cuyuTaeT, u4To obKanyemoe
MocTaHOBMEHWE ABAAETCA 3aKOHHBIM M 06O0CHOBaHHbIM.

OcHOBaHUI ANA OTMEHbl AU U3MEHEHUA 06XKanyemoro cyaebHoro akTta, npeaycMOTPEHHbIX CT.
288 AlNK P®, He umeeTcsa.

Pykosoacteyacb c1. 284, 286, 287, 289 AIK P®, cya nocrtaHosun: [locTtaHoBNAEHME
anennAUMOHHON MHCTaHUMK OT 29 aekabpsa 2004 r. no aeny N A41-K1-18611/02 ApbutpaskHoro cyaa
MockoBcKoM 06n1acTM ocTaBuTb 6e3 M3MeHeHMs, a KacCcauumoHHyk Xanoby OO0 "Actak" - 6Ges
yaosnetsopeHma <195>.

<195> lMocTaHoBneHne depepanbHoro apbutpaxkHoro cyaa MocKkoBcKoro okpyra ot 30 mapTa
2005 r. N Kr-A41/1960-05-1.

HeobxoaMmo OTMeTWUTb, YTO Mpu3HaHWE (GAKTOB He HOCUT abCo/OTHOrO XapaKTepa, TaK Kak
apbuTpaxkHbIi cya BNpaBe He MPUHATb NPU3HAHWE CTOPOHOM ¢akToB. OTKas B MPUHATUM NPU3HAHMA
BO3MOMEH NpPU Ha/IMUMM [,OKA3ATENBCTB, AAOLMX OCHOBAHME NOAAraTb, YTO NPU3HAHWE TAaKOW CTOPOHOW
KOHKPETHbIX 0OCTOATE/NIbCTB COBEPLUEHO B LLEIAX COKPLITUA OBCTOATENLCTB AN NO4, BAMAHUEM 0OMaHa,
HacuAus, yrposbl, 3abayKAEHUA, Ha YTO apOUTPArKHbIM CYAOM YKasblBaeTcAs B MpoOToKose cyaebHoro
3acefaHua. B gaHHOM cnyyae BaXKHO 06paTUTb BHMMaHMe Ha ¢pasy 3akoHa "ecnn apbuTparkHbln cya,
pacnosiaraeT TaKMMW [OKasaTesnbcTBaMu", cnefoBaTesibHO, HET 06A33aHHOCTM MO MOWMCKY NogobHoro
poAa [oKasaTenbcTB. Ha apbuTpakHOM cyae NeXUT KOHTPO/IbHAnA GYHKUMA - MPOBEPUTb, HET N TaKUX
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OOKas3aTenbCTB. TakKMMM [OKasaTeNbCTBaMM MOTYT ObiTb MOKasaHuMA cBuAeTeNei, NUCbMEHHbIe,
BELLEeCTBEHHbIe A0Ka3aTeNbCTBa, 0ObACHEHUSA UL, YYACTBYIOWMUX B Aee, 3aKNH0YEeHUS SKCNEePTOB.

Ecnun apbuTpaxKHbI cys He NPUHAN NPU3HaHME CTOPOHON 0B6CTOATENLCTB AeNa, TO OHU NoanexaT
[O0Ka3blBaHMIO B 0bLLEM NopALKe, T.e. B COOTBETCTBUM C CYLLECTBYIOLWMM pacnpeaeneHnem o6a3aHHOCTH
Mo [l0Ka3bIBaHUIO.

Ecnn ke apbuTpakHblA cyg NPUHAA NPU3HAHWE CTOPOHAMM (GAKTOB U eC/iM 3TO NpU3HaHUe
HaZ/ieXalle yAOCTOBEPEHO CTOPOHaMM MO MpaBuMAaM [aHHOM CTaTbM, TO Takue obHCTOATENbCTBA He
npoBepAlTCa B Xoae pa3bupatenncrsa gena (4. 5 cr. 70 AMK PO).

O TOM, NPUHMMAET UAM HEe NPUHUMAET apPOUTPAXKHbIN Cya NPU3HaHME CTOPOHaMKN 0BCTOATENbLCTB,
yKa3blBaeTcaA MM B MpPOTOKose cyaebHoro 3acesaHusa. BblHOCUTb onpegeneHve B BUAE OTAENbHOMO
cypebHoro akta B aToM c/yyae He Tpebyetca <196>;

<196> MyHKT 37 nHpopmauymoHHoro nucbma Mpesngmyma BAC PO ot 13 asrycta 2004 r. N 82 "O
HEeKOTOpbIX BOMpocax npumeHeHus AMNK Po",

3aK/Ilo4eHMue CcornaweHuna o NpusHaHum obctoatenbcTs gena (ct1. 70 AMK PO).

CopepskaHuWe TaKOro CornalleHuns - 3To NPU3HaHWe CTOPOH, O YeM CBUAETeNbCTBYET Y. 2 cT. 70 AMNK
P®. UHbIMM cnoBamMM, COTNallEHUA CTOPOHbI MOTYT AOCTUFHYTb BHE Cy4a WM BO Bpemsa cyaebHoro
pasbupaTtenoctea. OOBEKTOM COrnalleHUs BbICTyMaOT obcToATenbcTBa Aena. CTOPOHbI  MoOryT
OOroBOPUTLCA O MPU3HAHMM OTAE/bHbIX ¢aKToB, Bcex GaKToB W T.4. [JOCTUrHyTOe cornalweHue
YyO0CTOBEpPAETCA CTOPOHaMM B WX COBMECTHOM 3asiB/IEHMM, KOTOPOE COCTaBAseTCA B MUCbMEHHOW
dopme, npeacraBnaeTca B apbUTPaxKHbIMA cyd, pacCMaTpuUBaloOWMin Ao Mo NepBoi MHCTaHUUK UK B
anennauMoHHom nopsgke. Cya NpPUHMMAaET corialleHue CTOPOH Ha Jobol ctagum B nepBon U
anennAUMOHHOM UHCTaHLMAX.

B cBoem corsiaweHnn CTOPOHbI BMpaBe Mpu3HaTh Atobble ¢aKTbl, BXoAawMe B npegmer
OOKasbiBaHMA No geny. NpusHaHue GaKToB, HE MMEIOLWMX 3HAYEHMA 1A Aena, He UMEeET opuanNYeckon
3HauMMoCTU. [pusHaHMe ¢aKTOB CTOPOHaMM OCHOBBLIBAETCA Ha pacnpegefieHun Mexay HUMU
0653aHHOCTM MO AO0Ka3sbiBaHUIO. B cBA3M € 3TMM cTOpoHa nNpu3HaeT Te ¢aKTbl, KOTOpble AO0/KHA
[O0Ka3blBaTb MPOTUBOMNOJIOXKHAA CTOPOHa.

MomMMO AOen, BO3HWMKAIOWMX M3 TPaXKAAHCKUX MPaBOOTHOLIEHWUW, pe3y/ibTaTbl NMPUMUPEHUA B
apbuTpakHOM MpoLLecce MOryT BO3HUKATb M NO AeNaM, BO3HUKAOLWMM U3 aAMUHUCTPATUBHBIX U UHbIX
Ny6ANYHbIX NPaBOOTHOLWEHUIN: cornaweHune (ra. 15, ct. 190 AMNK P®); oTkas oT TpeboBaHuit (4. 2 cT. 49
ANK P®); npusHaHue TpeboBaHui (4. 3 cT. 49 AMNK P®); npmusHaHMe paKTMyecKnx obcToaTenbCcTs gena
(cT. 70 ANK P®); 3akntoueHne cornaweHns o npusHaHmum obcronaTtenbcts gena (ct. 70 AMK PO).

Ntak, B Poccuitckoin depepaumy BO3MOXKHOCTb OOpalLeHMA K npoueaype nocpeaHuyecTsa
npeaycmoTtpeHa B n. 2 cT. 135 AMNK P®, a umeHHO nNpu NOAroToBKe Aena K cyaebHomy pa3bupartenbcrsy
CyAbA Pa3bsACHAET CTOPOHAM MX NPABO Ha PAaCCMOTPEHME Ae/a C y4acTMEM apbUTParKHbIX 3acesaTenei,
npaBo nepegatb CMOP Ha paspelleHne TPeTemcKoro cyaa, NpaBo 0b6paTUTbCs Ha Atoboin cTaguu
apbuTpaXkHOro Npouecca B LEenAxX yperyMpoBaHus cnopa 3a Co4eNCcTBMEM K MOCPEAHWUKY, B TOM YMCaE K
MeanaTopy, B NnopagKe, yCTaHOBAEHHOM deaepanbHbIM 3aKOHOM, U NOCNEACTBUS COBEPLUEHUS TaKUX
OEeWCTBUI, NPUHUMMAET Mepbl ANA 3aKAYEHWA CTOPOHAMM MMUPOBOFO COFNaLIEHMA, COAeNCTByeT
NPUMUPEHUIO CTOPOH.

AKTMBHOCTb apbUTparKHOTrO Cyda B AaHHOM C/ly4ae HUYYTb He MNPOTUBOPEYUUT NPUHLMNY
COCTA3ATeNbHOCTH, YyCcTaHOBNEeHHOMY B CT. 9 AlMK P®, a, HaobopoT, cnocobcTByeT peanmsauumn Kak
CaMoro NpPUHLUMNA CoCTA3aTe/IbHOCTU, TaK U MPUHLMMA AUCNO3UTUBHOCTM apbuTpaxKHOro npouecca.

Kak otmeuaet C.J1. [ertapes, akueHT B AMK PP aenaetca Ha TOm, YTO C NOMOLLbIO apOUTPAXKHOTO
Cy4a AencTBMA CTOPOH MO NPUMMPEHUIO U YperyanpoBaHuio cnopa byay HOCUTb 60/s1ee 0CO3HaHHbIN U
06lyMaHHbIN XapaKTep, 4TO NO3BO/INT B KAaKOM-TO Mepe UCKAIYUTbL M3 NpeamMeTa PacCMOTPEHMA cyaa
HeoboCHOBaHHble TpeboBaHMA, KpOMe TOro, NPUMMPEHNE CTOPOH Ha NtoboN U3 cTaguii apbUTPaKHOTO
npouecca byaeT coaencTsoBaTb NPUHLMNY NPOLLECCYaNbHON SKOHOMUK <197>.

KoHcynbTaHTIAKOC: NpumeyaHue.
KommeHTapuin kK ApbutpaskHomMmy npoueccyanbHOMy Koaekcy Poccuitickort depepaunn (nopa pea,.
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B.B. ApKkoBa) BKtoUYEH B MHPOPMALIMOHHbIN BaHK cornacHo nybankaumu - MudoTtponuk Meaua, 2011 (3-
e U3gaHue, nepepaboTaHHOE U AONOJHEHHOE).

<197> KommeHTapuih K ApbutpaxkHomy npoueccyanibHoMy Koaekcy Poccuiickoit Pepepaumm
(noctateiHbiin) / Nog pea. npod. B.B. Apkosa. M.: Bontepc Knysep, 2004. C. 353.

Tak, B cootBeTcTBuMM C N. 2 cT. 138 AlK P® CTOPOHbI MOryT yperyamposaTb CNOpP, 3aKI04YnB
MUPOBOE COrNlalleHne AN NPUMEHAR Apyrme NPUMUPUTENbHbIE NpoLeaypbl, B TOM Ynuciae npoleaypy
MeaMaunmn, ecnm aTo He NPOTUBOPEUNT dpenepasibHOMY 3aKOHY.

Kak otmeuaet U.10. 3axapbawesa, "...cornacHo avHun AMNK PP npumuputenbHble npoueaypbl
npeacTaBasatoT cobon cumburos, ¢ OAHOW CTOPOHBI, AMCNO3UTUBHO-COCTA3ATENBLHOIMO NpaBa CTOPOH Ha
MCNONIb30BaHWE MPUMUPUTENBHBIX NPOLEAYP M C, APYrON CTOPOHbI, aKTUBHOM POAM apOUTPArKHOrO
cyna. Ucxopa us atoro, Kogekc roBopuT He TOIbKO O NpaBe CTOPOH UCMOJIb30BaTb NPUMUPUTENbHbIE
npoueaypbl Mo CBOEMY YCMOTPEHMIO, HO M 006A3bIBAaeT Cy[ OKasblBaTb MAKCMMaNbHO BO3MOXKHYHO
NoOMOLb CNOPAWMM ANLAM B Pa3bACHEHUM U peannsauum AaHHOro Npasa, YTo cneayeT pacueHuBaTb
KaK o4yepenHoi Lar BHeAPEeHUS MPUMUPUTENbHbBIX GOpM B apbUTparkHbIM npouecc. Henb3sa o60MTu
BHMMAHMEM TONIbKO TOT GaKT, YTO, HECMOTPA Ha HaMeTUBLUYIOCA TeHAEHUMIO, AaHHas 06A3aHHOCTb
npeanonaraetca Kogekcom, HO He MMEET YETKOro 3akpenneHumsa..." <198>.

<198> 3axapbsawesa W.10. MpumuputenovHbie npoueaypbl B apbUTParKHOM MNpoLLeccyasbHOM
3aKoHoaaTenbcTBe Poccuiickoit depsepaumm (KOHLENTYyaibHble OCHOBbLI W NEepPCrneKkTUBbI pa3BuTua): Auc.
... KaHAa. topua. HayK. Capatos, 2005. C. 114,

Mo matepunanam apbuTparkHo NPAKTUKN.

AgmuHuctpaums r. Hosopoccuiicka obpatunacb B ApbuTparkHbiii cyg, KpacHogapcKkoro Kpas c
nckom K OO0 "BusHec UHTepHewHN TepmuHan" o B3bICKaHUKW 33a40J/I}KEHHOCTU MO apeHAHoM niaTe B
pasmepe 1 684 046 py6. 73 Kon. No 4OroBopy apeHAbl 3eMe/IbHOro y4acTka oT 15 ceHTabpa 1999 r. N
4700001343(1681) 3a nepuog ¢ 1 aHeapsa 2002 r. no 30 ceHTAbpsa 2006 r., neHn - 564 486 py6. 40 Kon. 3a
nepwog, c 11 anpena 2002 r. no 12 aexkabpa 2006 r.

PeweHnnem otT 13 asrycta 2007 r., ocTaBneHHbiM 6e3 u3MeHeHMa [locTaHOB/IEHMEM
anennAuMoHHOM MHcTaHuMm oT 31 okTabpa 2007 r., UCK yaoBneTBopeH. CyaebHble aKTbl MOTUBMPOBAHDI
TEeM, YTO 3aK/IOYEHHbIN CTOPOHaMW AOrOBOP apeHAbl 3eMesibHOro y4acTKa He pPacTOPrHyT, OTBETYMK
NPoAO/IKAET WUCMNO/Ab30BaTb Y4YACTOK MOC/NEe WUCTEYEHUA CPOKA LEeNCTBUA [O0roBOpa, He ynaavmsas
apeHAHyo naary.

B KaccaumoHHow kanobe OO0 "BusHec UHTepHewHN TepMmnHan" Npocnno OTMEHUTb PeELLEHNE OT
13 aBrycta 2007 r. u MocTaHoBAEHWE anennAuMOHHON MHCTaHUMK oT 31 okTabps 2007 r. Mo MHeHUIo
3aABUTENA, CyAbl HENMPABOMEPHO HE MPWUHANM BO BHUMaHWE OAHOCTOPOHHEE M3MEHEHWE WUCTLOM
pa3mepa apeHAHbIX NaaTexen.

B cynebHom 3acepaHum npeacTaBUTENU agMUHUCTPALMKM M obLecTBa 3aABUIM X04aTancTeo 06
YTBEPXKAEHUN  CYOOM  KAaCCaUMOHHOM  MHCTAaHUMM  MMPOBOrO  COMMalleHWs,  NOAMNUCAaHHOrO
YNOJHOMOYEHHbIMU NINLLAMW, HA CleayOLWMX YCI0BUAX.

1. UcTew M OTBETYMK MPULLAM K COFNALUEHMUIO, YTO 3af0/IKEHHOCTb MO apeHAHOW naate no
porosopy ot 15 ceHTabps 1999 r. N 4700001343(1681) coctaBnset 1 049 926 py6. 73 Kon. 3a nepuog c
23 mapta 2004 r. no 30 mtoHa 2006 r. n neHun B pasmepe 169 190 py6. 95 Kon. 3a nepuog ¢ 23 mapTa
2004 r. no 30 nioHa 2006 .

2. YunTbiBaa [aBHME MApPTHEPCKME OTHOLWIEHWA, CTOPOHbI MPULUAW K COMNALIEHUI0 PacCpoYuUTb
ynnaTy obpasoBaBLIeNca 3a40/I}KEHHOCTU NO apeHaHOoM naate no goroBopy oT 15 ceHTabpa 1999 r. N
4700001343(1681) B pasmepe 1 049 926 py6. 73 kon. 3a nepuog, ¢ 23 mapta 2004 r. no 30 nioHA 2006 .
1 neHn B pasamepe 169 190 py6. 95 Kon. 3a nepuog ¢ 23 mapta 2004 r. no 30 nioHs 2006 r.

3. MNo A0roBOPeHHOCTN CTOPOH CPOK PACcCPOUKM 06pasoBaBLUENCA 3a40/IKEHHOCTM cocTaaseT 12
MEeCALEB pPaBHbIMW [AOAAMM C MOMEHTA YTBEPXKAEHMA HACTOALLEFO MMPOBOro COrnalleHus
depepanbHbiM apbuTparkHbiM cyaom CeBepo-KaBKa3CKOro oKpyra, 4To, B CBOKO o4yepenb, COCTaBaAseT
101 593 py6. 14 Kon. B mecsu,

4. Pacxopgbl Mo ynaaTe rocygapCTBEHHOM MOW/MHbl B pasmepe 8 780 pyb. Bo3naratoTcA Ha
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OoTBETYMKA.
MwupoBoe cornalweHne coCTaBaAeHO Ha ocHoBaHUM cT. 139, 140 AlNK PO B Tpex ak3emnasapax.
MNocneactena npeKkpalweHMa nNpouM3BOACTBA NO AeNy B CBA3M C 3aK/AOYEHMEM MWUPOBOTO

cornaweHus, npeaycmoTpeHHble cT. 142 ATMK P®, ctopoHam pasbACHEHbI U MOHATHBbI.

B cuny cr. 138, 139 AINK P® cTOpOHbI MOryT yperyamposBaTb CMop, 3aKJAUYMB MUPOBOE
cornaweHne uan UCNoab3ya Apyrne npuMUpuUTesibHbie MNpoueaypbl, eCiM 3TO He MpPOoTUBOPEYUT
depepanbHOMYy 3aKoHy. MwupoBoe cornaweHne MOXKeT ObiTb 3aKAKO4YeHO Ha Awboit  cragum
apbutpaxkHoro npouecca, no nwbomy aeny, ecim MHoOe He npeaycmoTpeHO KoaeKcom M MHbIM
denepanbHbIM 3aKOHOM.

MonHomouma nuu, NOANUCABLUMX MWUPOBOE COrNalleHWe, AOKYMEHTasibHO NOATBepAeHbl. B
CBA3N C TEM YTO MMPOBOE COr/NalleHWe He HapylaeT npaBa M 3aKOHHble MHTepecbl APYrux /ML U He
NPOTUBOPEYMUT 3aKOHY, KaCCaLMOHHAA MHCTAHLMA CYMTAET BO3SMOMKHbIM YAOBAETBOPUTb XOAATAUCTBO
CTOPOH O €ro yTBEPKAEHUMN.

B cBA3WM C yTBEpKAEHWEM MWPOBOrO COF/IAWEHMA TOCMOW/IMHA MO WCKOBOMY 3asBAEHUIO
NOANEXKUT B3bICKAHMIO C OTBETYMKA B pa3mepe, ycTaHoBaeHHOM cT. 333.21, 333.22, 333.40 HanoroBsoro
Kogekca Poccuitckon ®egepaumn.

PykoBoacteysich cT. 138 - 141, 150, 151, 284, 287, 289 AlNK P®, denepanbHbiit apbUTpakHbIi cyg,
CeBepo-KaBKascKOro oKpyra noctaHoBwua: peweHne ot 13 asrycta 2007 r. u [locraHoBAeHMe
anennAuMoHHoOM MHcTaHumKM ot 31 okTabpsa 2007 r. ApbuTparkHoro cyaa KpacHogapcKoro Kpas no geny
N A32-6078/07-9/149 oTmeHUTb.

YTBEPAMTD MMPOBOE COT/IALLIEHNE CTOPOH Ha C/ieayoLWmX YCA0BUAX:

1. CTopoHbl npu3HaloT, 4Yto no Aorosopy OT 15 ceHtabpa 1999 r. N 4700001343(1681)
3ap0nKeHHocTb OO0 "BusHec UHTepHewHN TepmuHan" nepen agMuHUcTpaumeit r. Hosopoccuiticka 3a
nepuog c 23 mapta 2004 r. no 30 utoHs 2006 r. coctasnseT 1 049 926 py6. 73 Kon. apeHaHoM naatbl, 169
190 py6. 95 Kon. neHwn.

2. Jonr 1 049 926 py6. 73 Kon. n neHn 169 190 py6. 95 Kon. OTBETYMK AO/IKEH YNAATUTb UCTLY B
TeueHue 12 mecaues, ncuncaaembix ¢ 13 mapta 2008 r., paBHbImM nnatexkamm no 101 593 py6. 14 Kon. B
mecsL,

5. Ynnata B goxog denepanbHoro brogKeta rocnowMHbI MO UCKY BO3/araeTca Ha OTBETYMKa.

B3bicKaTb ¢ 0bLwecTBa C OrpaHUYEHHOM OTBETCTBEHHOCTbIO "BusHec UHTepHewHn TepmuHan" B
aoxopn, denepanbHoro brogxkeTa rocnownmHy 8 797 py6. 80 kon. ApbutpaxkHomy cyay KpacHopapckoro
Kpaa BblAaTb MCNOAHUTENbHbIN AncT. Mpoussoactso no geny N A32-6078/07-9/149 npekpaTuTb.
MocTaHOBMIEHMeE BCTYNaeT B 3aKOHHYHO CU/Y CO AHA ero NpuHATMA <199>.

<199> MocraHoBneHne depepanbHoro apbutpaskHoro cysa Cesepo-KaBKasckoro okpyra ot 13
mapta 2008 r. N ©08-164/08.

Utak, B AINK P® 3aKkpenneHbl HOPMbI, PEryavpyloWwmMe WHCTUTYT MNPUMUPEHNA CTOPOH:
NPUMKUpPUTENbHBIM MpoLLeaypam MNocBslleHa cneunanbHasa rnasa (rn. 15), cornacHo ct. 133, 135, 138
ANK P® apbutpaskHbIi cyg, 0653bIBaeTCA NPUHMMaATbL Mepbl ANS NPUMUPEHUA CTOPOH, COAENCTBOBaTb
UM B YyperyampoBaHuMM Ccropa, Bnepsble MNOAYYUN 3aKOHOJATeNbHOEe 3aKpernsieHne WHCTUTYT
nocpeaHuyectsa (cT. 135, 158 AMNK POD).

OfHaKo NAaKOHWYHOCTb W Pa3pO3HEHHOCTb CYLECTBYIOWWX HOPM He MO03BOAMAN UM CTaTb
3 dEKTUBHBIM MHCTPYMEHTOM YpPeryiMpoBaHua cnopos. B cBaA3u ¢ 3Tum B uenax bonee WMpPOKoro
BHegpeHua B chepy OCYLLeCTBAEHUA MNpaBocyama cnocoboB yperyinpoBaHMA CMNOPOB MOCPEACTBOM
NCNO/JIb30BaHNA NPUMUPUTENBbHBLIX Mpoueayp, B TOM 4Yucne MPUMUPEHUA, OCYLLECTBAAEMOro npu
cogencteum cyfa, Bbicwwmm ApbutparkHbim  Cypom Poccuiickon ®depepaumm  BHECEH NPOEKT
depepanbHoro 3akoHa N 121844-6 "O BHeCeHUM M3MEHEHWUI B OTAE/bHble 3aKOHOZaTesIbHble aKTbl
Poccuiickoli depepauymm B CBA3M C COBEPLUEHCTBOBAHMEM MPUMUPUTENbHLIX npoueayp" (aanee -
33aKOHOMPOEKT) 0 6onee WMWMPOKOM WCNOMAb30BAHUM MPUMMPUTENbHBIX Mpoueayp B apbuTparkHom
cypgonponssoactee <200>.

<200> Cm.: CI1C.
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B 3aKOHOMpoeKTe NpeaycMaTpUBaKOTCA AOMNONHUTE/bHbIE MO OTHOLWEHUIO K Meauaumm u Apyrum
NPUMUPUTENBHBIM NPOLLEAYPaM BO3MOXKHOCTM A5 WL, YYaCTBYIOLWMX B AeNe, yperyaMpoBaTb Crnop npu
cofeincTamm cyaebHoro npuMmnpuTens, 3akpennaeTca MHCTUTYT cyaebHOro NpUMmMpeHUs, onpeaenstoTca
NPUHLMNbI TPUMUPUTENBHBIX Npoueayp, CO34atTCA YCNOBUA ANA aKTMBHOM POAU cyfa B COAENCTBUM
CTOPOHaM B yperyimMpoBaHMM CNOPOB, B TOM YMCAE BO3HUKAIOWMX U3 aLMUHUCTPATUBHBIX U WHbIX
Ny6ANYHbBIX NPABOOTHOLLEHWA.

Ba)KHO OTMETWUTb, YTO O HeobXoAMMOCTM COLENCTBOBATb MPUMMPEHUIO CTOPOH Ha CTaguu
cynebHoro pasbupaTenbctBa B LEeNAX COKPALLEHMA KOAMYECTBA PacCMaTPMBAEMbIX CyAaMu Aen U
YyAy4YlleHMA KayecTBa OTMPABNEHMA MNpPaBoOCyAMA YKasaHO B PekomeHpauum KomuteTa MUMHUCTPOB
Coseta EBponbl N R(86)12 0 mepax No HeEAOMYLWEHWNIO U COKPALLEHWUIO Ype3MepPHOM paboyeit HarpysKu
Ha cyabl, NpUHATON ewe B 1986 T.

KomnuteTom MUHWUCTPOB B AaHHOM peKOMeHAALMM NPeasorKeHO B KayecTBe OAHOW M3 OCHOBHbIX
33/a4y BO3/IOXKUTb Ha cyael 0b6A3aHHOCTb A0OMBATLCA NPUMMPEHUA CTOPOH U 3aKJOYEHMA MUPOBOTO
COrNalleHna No BCEM COOTBETCTBYHOLWMM BOMNPOCaM Ha Nt0boi cTagumm cyaebHoro pasbupaTenncrsa.

Bonee Toro, Poccuiickan Pepepaumns ob61agaeT cob6CTBEHHbIMU TPAAULMAMMU NPUMUPEHUSA, B TOM
yncne 1 Npm y4actTum cyaa.

B 3akoHonpoeKkTe chopmMyanpoBaHbl obwme MOAOKEHUA O NMPUMUPUTENBHBIX NpoLeAypax Kak
NPOLLEeCCyaNbHOM MHCTUTYTE, 0BO03HAYeHbl NPUHLMMbI NPOBEAEHUA MPUMUPUTENBHBIX NpPoUeayp, MX
OCHOBHble Pa3sHOBUAHOCTU: NePeroBopbl, NOCPEeSHNYECTBO, MeamnaLma, cyaebHoe NpummpeHue.

TepmuHbl "nocpeaHunyectso”, "nocpegHuK" MCNOb3YIOTCA B 3aKOHOMPOEKTE KaK poaoBoe
NMOHATUE, YUYUTbIBAA, YTO TEPMMUHbI "Meguauma”, "meguaTop"”, "cyaebHoe npumunpenme", "cyaebHbii
npuMupuTens" ABAAOTCA cneumasbHbIMM MO OTHOLEHWUIO K HUM COrNacHO nonoeHusam n. 24. 1 cr. 135,
n. 2 ct. 158 AMNK P®. Bcrynuswunin B cnay ¢ 1 AaHBapa 2011 r. depepanbHblit 3akoH oT 27 miona 2010 r. N
193-®3 "06 anbTepHaTUBHOK NpoLeaype YPeryanMpoBaHUsa CNOpoB € yYacTMeM nocpeaHunKa (npoueaype
meauaumumn)" (panee - 3akoH o meamnaummn) 6bin NPUHAT B LIENSAX CO3AAHUA NPaBOBbIX YC/NOBUI AN
npumeHeHna B Poccuinckoit ®epepaumm npouenypbl meguaumnun. MNpu 3Tom B COOTBETCTBUM C Y. 6 cT. 1
3aKoHa 0 MeAnaLMn ero NoJI0KEHUA He MPUMEHSAIOTCA K OTHOLIEHMAM, CBA3AaHHbIM C OKa3aHMEM CyAbel
WAN  TpeTemcKMm cygbelr B xoge cyaebHoro unmM TpeTeiickoro pasbupaTenbctBa comeincTeusA
NPUMWPEHUIO CTOPOH, EC/IM MHOE He NpeaycMOoTPeHOo denepasibHbIM 3aKOHOM.

Bmecte ¢ Tem otmeTtum, yto B 2011 r. npyumupuTenbHble npoueaypbl ¢ y4yactuem meauaTopos
MCNO/1b30BaINCh B apOUTPaXKHbIX CyAax B paMKax paccMmoTpeHus scero 11 aen.

B cBoto ouyepesb, B pa3paboTaHHOM C y4ETOM MOJIOKEHUIA 3aKOHA O MeAMauuKn 3aKOHOMPOEKTe
ocoboe BHMMaHMe yaenseTca npeaenam y4actusa cysa B yperyampoBaHum cnopos 1 ¢opmam, B KOTOPbIX
CYA, MOMKET peann3oBaTb BO3/IOXKEHHblE HA HEro 3aKOHOM 00A3aHHOCTM MO OKa3aHWIo coaencTBus
CTOPOHAM B MPUMMPEHUM, B YPETYINPOBAHNM CYLLECTBYIOLWETO MEXAY HUMU KOHOANKTA.

Takum o6pa3om, 3aKOHOMPOEKT HaMpaB/eH Ha AasbHelllee BHeApeHWe M NONynapu3aumto B
Poccum  nmpumupuTenbHbiX npoueayp, B TOM 4ucie W MeaMaLMu, a TaKXKe MOoBblWeHMe Uux
appeKTMBHOCTH.

B 3aKkoHOMpoeKkTe B LUeNAX NPenoCTaBleHMA CTOPOHAM MaKCMMasbHbIX BO3MOMKHOCTEN MO
YPEryanpoBaHuto cropa peannsoBaHa rIMbOKas M MHOronnaHoBas MoOZe/lb COAENCTBMA cyaa
NPUMUPEHUIO CTOPOH, KOTOPOE MOMKET OCYLLECTBAATLCA B Pa3/INYHbIX GOpMaXx.

B cOOTBETCTBMM C 3aKOHOMPOEKTOM MPUMMPUTENBHAA NpoLeaypa MOXKeT ObiTb NpoBefeHa Mo
ntobomy feny u Ha Nobol cTagumn apbuTpaxkKHOro NpoLecca No Xo4aTaiucTey CTOPOH (CTOPOHbI) UAW MO
npeanoXeHuo apbuTpaxkHOro cyaa npu cornacum CTopoH. Takoe npensiorkeHne MoKeT bblTb caenaHo
Cyaom Ha noboit ctagmm npouecca, ONA €ro PaccMOTPeHUs apbUTPaKHbIM CyAOM MOXKeT ObiTb
06bABNEH NepepbIB.

3aKOHOMPOEKTOM MpeanaraeTcA 3aKpenuTb LUMPOKUIM NepevyeHb BO3MOMKHbLIX Pe3y/nbTaToB
NPUMUPEHUA, K KOTOPbIM MOTYT NMPUINTM CTOPOHbI B MpoLLecce NpUMUpUTENbHOM npoueaypbl. K ymcny
TaKWUX Pe3ynbTaTOB OTHOCATCA: MMPOBOE COrNalleHWe, 3aKNlo4aemoe B OTHOLEHUW BCEX WM 4acTu
TpeboBaHMI, YaCTUYHbIA WAM MOMHbIA OTKA3 OT WCKa, €ro YacTUYHOE WAWM MOJSHOE MpPU3HaHKe,
npusHaHWe o6CToATENbCTB, HA KOTOPbIX [Apyras CTOPOHA OCHOBbIBAaeT CBOWM TpeboBaHWUA UK
BO3parKeHusn, cornawleHne no o6cToaTenbCTBam gena.

Ecan B npouecce NpUMUPUTENBHOM MNpPOLLEAYPbl, CPOK KOTOPOW HE MOMKEeT MpeBbliwaTh ABa
Mecsla, CTOPOHbl He AOCTUIHYT B3aMMONPUEMIEMOro  pesysbTaTa npumMupeHusa, cygebHoe
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pa3bupaTtenbCcTBO BO30O6HOBASETCA.

B coOTBETCTBUMM C 3aKOHOMPOEKTOM K OCYLLECTBAEHUIO YHKUMA cyaebHbiXx npumuputenen
npegnaraetca NpuBAEKaTb MOMOLLHWKOB CyAel, He MPUHMMAIOWMX Yy4acTUA B PACCMOTPEHUU Aena,
COTPYAHMKOB annapaTta CyZa, MMerLWmx BbiCllee topuamyeckoe obpasoBaHWe, U CyAel B OTCTaBKe.
Mpepnonaraetcs, YTO CNUCOK cyaebHbIx npummputenen byaeT yreeprkaaTbca [neHymom Bbicwero
ApbutparkHoro Cyaa Poccuiickoir Pegepaumm Ha OCHOBE NPeAsIOXKEHUN apbUTParKHbIX CyAoB O
KaHaMAaTypax cyaebHbIX Npummuputenen.

MoMMMO BO3MOMKHOCTM Yy4yacTMas B CysebHOM NPUMMPEHUM, CTOPOHbI B COOTBETCTBUU C
aencrteyowen pegakuuweir AMK PP Bnpase Ha nwoboit cTaguM paccMOTpPeHuA aena WUHULMUPOBaTb
nposeseHWe nNpoueaypbl MeanaLmu.

Mpyn 3TOM CTOPOHbI He OrpaHWYeHbl B BblbOpe MOCPeAHWKA M MOryT NPUBErHyTb K ycayram
MeamaTopa AnMbo n3bpatb cyaebHOro NPUMUPUTENA, KOTOPbIN YTBEPIKAAETCA apOUTPAXKHBIM CYL0M.

3aKOHOMPOEKTOM TaKMKe YCTaHAaBAMBAKOTCA MPUHUMNLI cysebHOro NpUMUpPEHUa, NOJHOMOYMA
cynebHoro NnpUMmMpuUTens, BOSMOXHOCTb Er0 3aMeHbl CYA,0M.

MpeanonaraeTca, YTO NOPALOK NPOBeAEHUA CyaebHOro NpUMMMpeHna n TpebosaHmA K cyaebHomy
npumupuTento byayT Takke onpegeneHol PernameHTom nposegeHua cyaebHOro npUMUpeHus,
yTBEpPXKAaEMbIM Bbicumm ApbutparkHbim Cyaom Poccuninckon egepaumu.

3aKOHOMPOEKT UCXOAUT U3 TOro, YTO MPUMUPUTE/IbHBbIE MpOoLeaypPbl MOTYT NPOBOAUTLCA B TOM
yucne no Aenam, BO3HUKAKOWMM M3 aAMWHUCTPATUBHBLIX M WHbIX MNYBAMYHbBIX NPABOOTHOLIEHWUNA.
MpeactaBnsercs, 4YTO  TakoM  noaxon  OyaeT  cnocobCTBOBaTb — HAXOMAEHMUIO  CTOPOHAMMU
B3aMMOMNPUEMTIEMOTO pe3y/ibTaTa YperyinpoBaHua cnopa anbo (Npu ero HeAoCTUXKEHUN) CONMMKEHUIO
No3nuUMi CTOPOH B TOM YMUC/IE M NO Cropam, rge o4HOW U3 CTOPOH ABAAETCA rOCYAapCTBEHHbIA OpraH,
OpraH MecTHOro camoynpaBaeHus.

Moao6HbI oNbIT MMeeTca B pAae eBponeiicknx ctpaH (B Koponesctse HuaepnaHaos, FepmaHnm,
BennkobputaHumn, ABCTpanuu), rae cyllecTsyet ob6s3atenbHblit AocyaebHbIiM NOPAAOK YperyimpoBaHua
HA/IOroBbIX CNOPOB, B TOM YMC/E C UCMO/Ib30BAHNMEM MeAMaLMM, KOTOPbIN CnocobCcTBYET TOMY, YTO A0
cTagmm cyaebHoro paccmoTpeHus goxoant meHee 10% TaKMx CNOPOB.

Mpwn sToM pesynbTaTaMu NPUMUPEHNA CTOPOH NO CNOPaM, BO3HUKAIOLWMM U3 aAMUHUCTPATUBHbIX
M MHbIX NYO6/NYHbIX NPABOOTHOLWIEHMUI, MOryT ObiTb NpPuU3HaHWe O06CTOATEeNbCTB Aefla, COornalleHue
CTOPOH Mo 0b6CTOATeNbCTBAM [A€/1a; COrNnalweHWe CTOPOH, coAeprKaliee KBanMUKALMIO CLAENKM,
COBEpPLUEHHOWM NIMLLOM, Y4YacTBYIOWMM B Aefle, UAN CTaTyca M XxapaKTepa AeATeNbHOCTU 3TOro /vuga;
YaCTMYHbIN UM NOJSIHbIA OTKa3 OT TPpeboBaHMUI, YaCTUYHOE UM NOSIHOE NPU3HaHWe TpeboBaHWIA, B TOM
yncne BCNeACTBME AOCTUMKEHUS CTOPOHAMM COrNAWEHMA B OLLEHKE OOCTOATENLCTB B LLENOM WU B WX
OTAEeNbHbIX YacTAX.

Ha HeobxoAMMOCTb aAKTMBHOMO WCMO/Mb30BAaHUA MNPUMUPUTENBHBIX NpoLeayp Mo Aenam,
BO3HUKAOWMM M3 aAMUHUCTPATUBHBIX M MHbIX MNYyOAMYHBIX NPaBOOTHOLIEHWUI, YKa3blBaeT TaKkKe
PekomeHpauma Komuteta muHuctpoB Coseta EBponbl oT 5 ceHtsabpa 2001 r. N Rec(2001)9 o6
a/NIbTEPHATMBHbIX METOAAaX YPEeryinMpoBaHUA CMOPOB MeXAYy aAMUHUCTPATUBHLIMM OpraHamm W
YaCTHbIMM TNLAMMU.

Mpu 3TOM, KaK YyKa3aHO B [JAaHHOW pPEeKOMEeHZauMu, NPUMUPEeHMe W  Meguauua  MoryT
WHULMMPOBATLCA YYaCTBYIOWMMM CTOPOHAMW, CyAbeld WAM NpeaycmMaTpmBaTbCs B 06A3aTesibHOM
nopsaake 3aKoOHOM.

B page cTpaH npoueaypa cyaebHol meauaunm (NpumUpeHus) HOCUT 06a3aTeNbHbIA XapaKTep.
Tak, 8 CLLUA, KaHape, ChoBeHuM cyaba Bnpase npeanucaTb CTOPOHaM NPOBECTM npoueaypy megmaunm;
B BennkobpuTaHMM CTOpPOHa BMpaBe OTKa3aTbCA OT MPEAJ/IONKEHHON CyAOM MeaualuMu, HO MpU 3TOM
TaKan CTOPOHa NoHeceT Bce cyAebHble pacxoabl APYron CTOPOHbI, AaXKe BbIMrpaBs cnop.

B 3aKoHONpoeKTe npeanaraeTcA 3aKpenuTb BO3MOXKHOCTb apbuTpa)kHOro cyaa B uUensax
NPUMUPEHUA CTOPOH M YTOUHEHUA UMW GAKTUUECKMX 0BCTOATENBCTB, CHATUA NPOTUBOPEUUNI B MO3ULMUAX,
B TOM UMC/e NyTemM NPOBEAEHNA CBEPKMN B3aUMHbIX PacyeToB, OTKNAAbIBaTb cyaebHoe pa3bunpaTenbcTso
no CBOeW MHMUMATUBE U B NopAaKe, npeaycmoTpeHHoM AMK P®, npegnoxue cTopoHam MCNO/b30BaTb
NPUMUPUTENBHYIO NpoLeaypy, B TOM YMCe C y4acTem cyaebHoro npyummnputens.

Takue gencTeua MoryT coBepllaTbCsA apbUTpPaXKHbIM CyAOM B NpoLecce paccmoTpeHua aen ob
OCNapuvBaHUM HEHOPMATUBHbIX MPAaBOBbIX aKTOB, pelleHUi U aeicTeui (b6esmeiictema) OpraHos,
OCYLLECTBAAIOWMX MNYyOANYHbIE MONHOMOYMA, W AOMKHOCTHbIX /UL, O B3bICKAHUM 0b6A3aTeNbHbIX


consultantplus://offline/ref=ED6B09FF83578452EB312459A9B1385FA2C9F3403AAD492ED984BB5D6B7ED1F9D386FF205CDE1Bh1ACH
consultantplus://offline/ref=ED6B09FF83578452EB31384AB4B1385FAACDF34E34A51424D1DDB75F6C718EEED4CFF3215CDE1419h3A3H
consultantplus://offline/ref=ED6B09FF83578452EB312459A9B1385FA2C9F3403AAD492ED984BB5Dh6ABH
consultantplus://offline/ref=ED6B09FF83578452EB312459A9B1385FA2C9F3403AAD492ED984BB5Dh6ABH
consultantplus://offline/ref=ED6B09FF83578452EB312459A9B1385FA2C9F3403AAD492ED984BB5D6B7ED1F9D386FF205CDE15h1A8H
consultantplus://offline/ref=ED6B09FF83578452EB31384AB4B1385FAACDF34E34A51424D1DDB75F6Ch7A1H

nnaTeXken u caHKUMiIA, TONbKO eCAu CTOPOHbI HE MCMO/Ib30BaAM AocyaebHoe yperyanposaHue cnopa u
NpW HaIMYUKU COTIAaCUA OpraHM3aLmMm, MHANBUAYANbHOIO NPEeANPUHMMATENA UAN TPAXKLAHUHA.

MpeacTaBnaeTca, YTO B YCAOBMAX HEMPOCTOM 3SKOHOMWYECKOM CUTyauuMuM M BO3pACTAOLWEro
KOJINYeCcTBa CNOPOB C y4aCTUEeM roCy[apCTBEHHbIX OPraHOB MMEHHO roCyAapcTBO AO0/IKHO PACLUIMPATL
NCNo/Ib30BaHME NPUMUPUTENBbHBIX Mpoueayp AnA 3PpPeKTUBHOMO yperynmpoBaHMA CNOPOB CO CBOUM
y4yacTMeM B TOM YMCe B LeNAX YKPENIEeHUA aBTOPUTETa OPraHOB rocyAapCcTBEHHOM BAACTU, NOBbILWEHUSA
[,0Bepua K HUM.

Mpu aTom cyn, oTKNaabiBaa cyaebHoe pa3bupatenbcTBO MO CBOEN MHULMATMBE, HE NPUHYKAAET
CTOPOHbI K NPUMUPEHUIO, @ UL NpeaaaraeT MM NOMbITaTbCA ypPerymposaTb CNOp CAMUM, OLLEHUTb BCe
NONIOXKUTENbHbIE CTOPOHbI AaHHOTO cnocoba. B cnyyae He[OCTUIKEHMA COrlacuA MO CNOPHbIM BONPOCam
paccmoTpeHune gena cyaom byaet npoLosiKeHo.

Kpome Toro, nsmeHenus, npegnaraemole B 3akoH Poccuitckoit deaepauum "O cTaTyce cygen B
Poccuiickolt ®epepaunn”, npesocTaBasoT cyabe, npebbiBatowemy B OTCTaBKE UM UMEIOLLEMY CTax
paboTbl B AOMKHOCTM cyabu He meHee 20 neT, NPaBo OCYLWEeCTBAATb NOJHOMOYMA TPETENCKOIO CyabM,
6bITb MeAnaTopoM, CyaebHbIM NpUMMpUTENEM. ITO NO3BOUT NOBLICUTb HE TOJIbKO NPUB/IEKATENBHOCTb
a/IbTEPHATMBHbIX MNpoueayp pa3peleHna CNopoB, HO W YKPenutT NpodecCMOHaNbHbBIMW Kaapamu
WUHCTUTYTbl MeaMaumn n cygebHoro npumMmpenus.

B uenax [ONONHUTENBHOrO CTUMYAMPOBAHMA CTOPOH K MCMO/b30BAaHWUIO MPUMUPUTENBHbBIX
npoueayp 3aKOHOMPOEKTOM npeaaaratoTca n3meHeHma B Hanorosbii Kogekc Poccuiickon deaepauun,
cornacHo KotopbiMm Ao 70% rocypapCTBEHHOM MOW/AMHBLI ByAeT nog/exaTb BO3BPALLEHMIO UCTLY MpK
3aK/IIOYEHMN MUPOBOTO COrNAalEHMA, OTKa3e OT UCKA, MPU3HAHMW OTBETYMKOM MCKa, B TOM YucCae Mo
pe3ynbTaTamM NpoBeAeHUA Takux npoweayp.

Ha ocHoBaHuu 4. 3 cT. 16 3akoHa 0 meauaumm npoueaypa megmauum no cnopam, nepegaHHbIM Ha
paccMoOTpeHMe cyfda WAW TPETeMCKOro cyga 40 Havana NpoBefeHusa Mnpouenypbl Meauaumu, MOXKeT
NPOBOANTLCA TONbKO MeAMaTOPaMM, OCYLLECTBAAIOWMMN CBOKO AEATENbHOCTb Ha NPodeccnoHanbHOM
ocHoBe. TakMMM mMegmaTopammn MoOryT 6biTb B COOTBETCTBUM C Y. 1 cT. 16 3aKOHA O meguauuu Auua,
JOCTUrWKMEe BO3pacTa ABafuaTu NATU NeT, MMelowme Bbiclwee npodeccnoHanbHoe obpasoBaHue U
npoweawmne Kypc obyyeHus no nporpamme MOALFOTOBKM MeAMATOPOB, YTBEPXKAEHHOW B MOpPALKeE,
ycTaHoBneHHOM MpaBuTenbcTtBom Poccuiickon deaepaumm.

MpeacraBnseTca, 4YTo A1 YTBEPKAEHWUS apbuTparKHbIM CYAOM MWMPOBOFO  COr/alleHus,
3aK/IlO4EHHOIO CTOPOHAMM, CTaTyC MegmaTopa byaeT He CTONb BaXKeH, MOCKOJIbKY Cy4 CaMOCTOATE/IbHO
OLLeHMBAET YC/IOBUA MWMPOBOrO COrNAWIEHUA Ha NpeaMeT BblABAEHUA MPOTUBOPEUUI 3aKOHY WM
HapyLlleHus npae gpyrux amy, (4. 5 cT. 49 AMNK PO).

BmecTe ¢ TeM MMpPOBOE cornalleHune, 3aK4YeHHOE Mo Cropy, paccMmaTpMBaeMoMy apobUTPAXKHbIM
CYAOM C yyacTMeM HenpodeCcCMOHaNbHOro MeAMaTopa, BOMPEKM XKEeNaHWto CTOPOH, MOXKET ObiTb He
YTBEPXKAEHO apOUTPaXKHbIM CYA0M KaK NPOTMBOPEYALLEe 3aKOHY UM onpeaeneHne 06 yTBepKaeHUn
TAKOr0 MMPOBOrO COMNALIEHUA MOXKET OblTb OTMEHEHO CYAOM BbIWECTOAWEN WMHCTaHUMKU. Takas
CUTyaLMA MOKET MPUBECTM K HAPYLLUEHMIO OCHOBOMNONArAOLWNX MPUHLMNOB MPUMUPUTENBHBIX NpoLeayp
- NpUHUMNOB A0OPOBONLHOCTM, COTPYAHWYECTBA WM NpuUHUMNA cBObOAbl gorosopa, He byaer
CNocobCTBOBATL PA3BUTUIO NPUMMPUTENbHBIX Npoueayp U Ux bosee aKTMBHOMY MCMOJ/Ib30BaHUIO B
Cnopax, paccMaTpUBaembIx Cy4amMu.

B cBA3M C M3N0XKEHHbIM 3aKOHOMPOEKTOM MpegnaraeTca UCKAIUUTL 4. 3 cT. 16 3akoHa o
Mmegmaunn.

CornacHo 3aKOHOMPOEKTY npegsaraeTca BHECTU uameHeHua B cT. 138 AMNK PO u 1M3noxntb ee B
cnepytolen pegakunm:

"Cratba 138.1. MopAgoK 1M CPOKM NPoBeAEHMA MPUMUPUTEIbHOM NpoLeaypbl

1. NpuMmuKpuUTENbHan Npouesypa MoKeT bbiTb NpPoBeAeHa NO X0A4aTalCTBY CTOPOH (CTOPOHbI) MM
Nno NpeasoXKeHUo apbuTpaxkHoro cyaa.

MpeanoxeHne apbUTpaXKHOroO cya NPOBECTU NMPUMUPUTENBHYIO NPOLEeAYPY MOMKET COAEPIKaTbCA
B ONpegefieHnsaX O NPUHATUM UCKOBOTO 3asB/IeHUSA (3afBeHMA) K NPOMU3BOACTBY, O BCTYN/JIEHUU B AENO
COMCTUA, O MPMBAEYEHUM COOTBETYMKA, O 3aMEHE HeHaA/ieXallero OTBETYMKA HaAAeXAWMM WAn
NPWB/IEYEHUN HAO/1EMKALLLETO OTBETYMKA B KQYeCTBe BTOPOro OTBETYMKA, O BCTYMN/IEHUN B AE/10 TPETbETO
NUQA, 3aABAAIOLWETO CaMOCTOATENbHble TpeboBaHUA OTHOCMTENbHO NpegmeTa crnopa, O BCTYNJIeHUU B
OEeNno TpeTbero 1ua, He 3aABAAIOLWEr0 CAMOCTOATENbHbIX TPeBOBaHUI OTHOCUTENILHO NpeaMeTa Cnopa,
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nmbo o NpuBAEYEHUN TPETLEFO /INLLA K y4acTuto B aene, o6 obvegmMHeHUn gen B 04HO NPOU3BOACTBO, O
BblaeneHnn TpeboBaHWIN B OTAENbHOE MNPOU3BOACTBO, O Ha3HayeHUMM Jena K cygebHomy
pasbupatenbctBy, O MNPUOCTAHOBAEHUN MNPOM3BOACTBA NO Aeny nAvbo ero Bo3obHoBAeHWUKM, 06
OT/I0XEeHMN cyaebHoro pasbnpaTtenbCTBa, a TakKe MOXKeT ObITb CAeNaHOo CYA0M B YCTHOM popme.

Ona paccmoTpeHMAa CTOPOHaMKM BO3MOXHOCTM WCMOJIb30BAHWA NPUMUPUTENBbHBIX MpoLeayp
apOUTpPaXKHbIN cya MOXKeT 06bABUTL NepepbiB B cyaebHOM 3acegaHunu.

2. Mpu cornacmm CTOPOH C NPeasoXKeHNEM apbUTPaXKHOro cyaa 0 NPoBeAeHUM NPUMUPUTENBHbIX
npoueayp B Cayvae ya0BAETBOPEHUA XO4aTaNCTBa O NPOBEAEHUM NPUMUPUTENBHON NpoLeaypbl CTOPOH
WAW CTOPOHbI MPU COFTAacUKU APYFOM CTOPOHbI, @ TaKXKe B CAy4Yae, NpeayCMOTPEHHOM YacTblo 3 CTaTbM
190 HacTosAwero KogeKkca, apbuTpakHbIii cya BbIHOCUT onpeaesieHne 0 NpoBeaeHUN NPUMNPUTENbHON
npoueaypbl 1 06 0TNOXKeHUUN cyaebHoro pasbupatenbcTea.

B onpepeneHun o npoBeAeHUW NPUMUMPUTENIbHON MNpouesypbl apOUTPaXKHbIN cyn, yKasblBaeT
HaMMeHOBaHMe CTOPOH, NpegMeT Crnopa M Kpyr BONPOCOB, ANA YPErYIMPOBAHUA KOTOPbIX MOXKET 6bITb
MCNONIb30BaHa NPUMMUPUTENIbHAA NPOLEeAypPa, CPOKM NPOBEAEHUA MPUMUPUTENBHON NPOoLEAYPbLI.

B onpegeneHun moryt comepxkaTbCA M WHble YyKasaHuA, Heobxoanmble pas obecrnevyeHus
Haa/1eKallero NnposeAeHUA NPUMUPUTEIBHOM NpoLeaypbl.

3. MpumupuTenbHble NpoLeaypbl AOMKHbI OblTb 3aBePLUEHbl B CPOK, YCTAHOBNEHHbIA CYyA0M B
onpeaeneHnn o NPoBeAEHUN NPUMUPUTENBHOW NPOLEAYPbI, HO HE NPeBbIWatoWwmnii ogHoro mecaua. Mo
XOZaTaCTBY CTOPOH YKa3aHHbIN CPOK MOMKET ObITb NPOAJIEH apOUTPAXKHBIM CYA0M, HO He Bonee Yem Ha
OAMH mecAaL,

4. B xoae npuMMUpUTENBbHON Mpoueaypbl CTOPOHbI MOTYT 3aK/lO4MTb MMPOBOE COrnalleHune B
OTHOLLEHWM BCEX MW YacTu TpeboBaHMI, KOTOPOE YTBEPKAAETCA apbUTParkHbIM CyAOM B MOPAAKE,
npeaycMoTpeHHom cTaTbel 141 Hactoswero Kogekca. Pe3ysibTaToM NPUMUPEHUSA CTOPOH MOTYT ObiTb
TAK¥Ke: YaCTUYHbIMA MAM MONHbINA OTKAa3 OT MCKa, ero YaCTUYHOE MM NONAHOE MPWU3HAHWE, NpU3HaHKue
06CcTOATENBCTB, Ha KOTOPbLIX Apyras CTOPOHA OCHOBbIBAaeT CBOW TpeboBaHWMA WAW BO3paKeHus,
cornaweHune no obcroaTenbcTeam gena. MNpusHaHne ob6CTOATENbCTB, NPU3HAHME MCKA, OTKA3 OT MCKa
NPUHMMAIOTCA apPOUTPAXKHBIM CYAO0M B NOPSAKE, YCTaHOBAEHHOM HacToaWwmMm Kogekcom.

5. B cnyyae ecnmM CTOpPOHbl He [OCTURAM  NPUMMPEHWUs, OTKas3aiMcb OT NpoBeAeHuA
NPUMUPUTENBHBIX Npoueayp NMbo WUCTEK CPOK UX MNpoBeAeHuA, apbuUTpakHbll cys Bo3ob6HOBAAET
cynebHoe pa3bupatenpcTBo B Nopsake, npeaycmoTpeHHoM YacTbio 10 ctatbm 158 HacToswero Kogekca.

CraTbAa 138.2. Neperosopsl

CTOpOoHbl BMpaBe yperyiMpoBatb Crnop nNyTem MPOBEAEHUA UMW MEeperoBopoB B Lenax
NPUMUPEHUA.

MeperoBopbl OCYLLECTBAAOTCA Ha YCNOBMAX, OonpeaensaemblX CTOPOHAMW, B CPOK, YKa3aHHbIA B
onpeaeneHnn apbutpaxkHoro cysa ob otnoxkeHmmn cynebHoro pasbupaTtenbcTsa Uan NpeasapuTebHOro
cypebHoro 3acefaHus.

B cnyyaax, npenycMoTpeHHbIX peaepanbHbiM 3aKOHOM MAW [OrOBOPOM, MEPEroBOpbl NPOBOAATCA
B 06a3aTe/IbHOM NopAAKe.

Cratba 138.3. Meanauua

CTOpoHbl BNpaBe yperyiMpoBatb CNOp NyTem NPUMMEHEHWA Npouesypbl Meauauum B MOPALKeE,
npeaycMmoTpeHHOM HacTosawmnm Kogekcom u deaepanbHbIM 3aKOHOM.

B cnyyae 3aABNeHMA CTOPOHAMM COOTBETCTBYIOLLENO XOA4ATANCTBA apOUTPAXKHbBIN CyA, OTKNa4blBAET
cynebHoe pa3bmpaTenbCcTBO Ha OCHOBaHMM YacTh 2 ctaTbM 158 HacTosawero Kogekca.

CraTtbs 138.4. CypebHoe npummnpeHune

1. CTopoHbl BNpaBe yperyiMpoBaTb Crop NyTeM MCNO/b30BaHMA NPUMMPUTENBHOW Npoueaypbl C
yyactuem cyaebHoro npummputens (cyaebHoe npummnpeHue).

Mpoueaypa cynebHOro NpuMmMpeHMa MOXKeT ObiTb MCNOb30BaHA No Abomy aeny Ha nAobok
cTaguun apbutparkHoro npouecca.

2. CyaebHbiM NpUMUpUTENEM MOXKET BbICTYMaTb CyAbs B OTCTaBKE, MOMOLLHWK CyAbW, He
NPUHUMAIOLLErO Y4yacTMA B PACCMOTPEHUWU Jaena, PaboTHMK annmapata cyda, MMeLWMi Bbicllee
topuanyeckoe obpasoBaHme. CNUCOK cypebHbix npumuputenei yteepxaaetca NneHymom Bbicwero
ApbutparkHoro Cyaa Poccuiickot Pepepaumm Ha OCHOBE NPeANOXKEHMN apbUTParKHbIX CyAoB O
KaHAnAaTypax cyaebHbIX npummnpuTenen.

CyaebHbIn npummMpuTENDb Y4acTBYET B Npoueaype cynebHoro npuMmMpeHns ¢ y4eTOM NONOXKEHUI
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3aKOHOZaTeNbCTBA O CTaTyce cyael Poccuitckon depgepaumm M O rocyAapCTBEHHOW TpParKAaHCKOM
cnybe.

3. CynebHblt npuMmnputens onpegenseTca No B3aMMHOMY COMNacuio CTOPOH M3 Yyncaa cyaebHbix
npumupuTenein, yreepaeHHoix NMaeHymom Boicwero ApbutpaxkHoro Cyaa Poccuiickoin ®epepaumm ana
OAHHOroO apbuTpaxHoOro cypa, W yTBepKAaeTca onpegeneHnem apbuTparKHOro cyfa B Ccay4vae
YOO0BNETBOPEHMA XOAaTaliCTBA CTOPOH O HasHavyeHun cygebHoro npumuputens. B cnyyae
HEeLOCTUKEHMA CTOPOHAMM COF/IACUA B OTHOLIEHUM KaHAWAATYpPbl cyaebHOro npumuputena cyaebHbiin
npUMUpUTENb ONpPeaenseTca NyTeM CayyaliHoOW BblOOPKM C MCNO/Ib30BAaHMEM ABTOMATM3MPOBAHHOM
MHGOPMALNOHHOM CUCTEMbI MPU HANNYMU TEXHUHYECKON BO3MOXKHOCTM.

4. CypebHoe NpPUMUPEHME OCYLLECTBAAETCA HA OCHOBE MPWUHLMMAOB HE33aBUCMMOCTH,
6ecnpuCcTPacTHOCTAN, HEMTPANbHOCTM U AOBPOCOBECTHOCTM CyaebHOro NpUMMpUTENs.

MopagoKk nposeaeHuAa cyaebHOro npumupeHuna n TpeboBaHWA K cypsebHomy npumuputento
onpeaenstoTca  HactoAawmm Kopekcom u PernameHTOmMm npoBefeHusa cygebHoro npummpeHus,
yTBEpPKAaEeMbIM Bbiclumm ApbutpaxkHbiMm Cyaom Poccuiickon deaepaumiu.

5. B uensx cooTHeceHua U cONMMKEHNA NO3ULMIA CTOPOH MO AeNy U BblABAEHUA SONOAHUTENbHbIX
BO3MOXHOCTEN ANA YyperyampoBaHMA Cnopa C YY4eTOM WX MHTEepPecoB, OKa3aHUA MM COAEeNCcTBUA B
OOCTUMKEHMM B3aMMOMPUEMIEMOTrO pe3ybTaTa NPUMMPEHUA, OCHOBAHHOIO B TOM YMC/e Ha MOHUMaHWUN
M OUEHKe CTOPOHaMM OOOCHOBAaHHOCTM 3asB/IEHHbIX TPebOBAaHWA W BO3PaAXKEHUM, cynebHbIN
npUMUpUTENb BNpaBe BECTU MepPeroBopbl CO CTOPOHAMM, APYTMMU AULAMK, YHaCTBYIOWMMU B Aene,
M3y4yaTb MNpeacTaBAeHHble CTOPOHAMM [AOKYMEHTbl, 3HAKOMWUTbCA C MaTepuasamu gena c cornacua
apbMTpa)KHOrO cyda M OCYLWEcCTBAATb JApyrve Aencrsus, Heobxoaumbie ans  3¢PHEeKTUBHOro
YPEryiMpoBaHUA cnopa U NpeaycmoTpeHHble PernameHTom npoBegeHua cygebHoro npumupeHus, B
TOM 4uc/ie p[JaBaTb CTOPOHAM PEKOMEHZALMWM B LENAX CKOPEeinero yperyiMpoBaHWs crnopa u
COXPaHEHMA MeX Ay CTOPOHaMU A,Ee10BbIX OTHOLIEHUN.

CyaebHblh npuMmUpuUTEb He ABNIAETCA YYaCTHUKOM apbuTpaxKHOro npouecca M He Bhpase
coBepwaTb [AEWCTBMA, B/IEKYLWME BO3HMKHOBEHME, MW3MEHeHWe MO0 MNpeKpalleHMe npaB WK
06A3aHHOCTEN AL, YYACTBYIOLWMX B AeNe, N APYINX YHaCTHMKOB apbuTparkHOro npouecca.

CyaebHbl NnpUMMpPUTENb HE AaeT 3aK/AoYeHMA O NepcrneKkTMBe paspelleHunsa cnopa B cyaebHom
3acefaHun.

CyapAa Bnpase 3anpawwmBaTb MHPOPMALMIO O Xo4e NPUMMUPUTENIbHON NpoLesypbl He Yalle, Yem
OfIVH pa3s B ABe Heaenn".

§ 6. MupoBoOe cornaweHune Kak NnpummnpmuTenbHasa npoueaypa

K noHsatuio "Mmnposoe cornaweHume" B oTe4ecTBEHHOM HayKe MMeeTca Tpu noaxoa.

MNepsbit noaxoa. MpeacTaBaeHe 0 MMPOBOM cornalleHMn (MMPOBOI CAenKe) Kak 0 Aorosope,
"...B CMNY KOTOPOro KOHTpareHTbl 06M3bIBAlOTCA K B3aMMHbIM YCTYMKam BBWAY COMHWUTENbHOCTU
NpUHaANesKalmnx UM B OTHOLLEHMM Apyr Apyra npas" <201>. Takoe NoHMMaHNe MUPOBOro CornalleHms
6b110 pacnpocTpaHeHo B 40PEBOIIOLMOHHOM Npase, Koraa CyLecTsoBanm noHaTMaA "cyaebHasa mmpoBsas
caenka" mn "BHecyaebHaa mupoBaa caenka". OTamMums BHecyaebHOM MMPOBOM cAeNKU oT cyaebHoi
MWPOBOI CAENKU NPOABAAANCL B TOM, UTO, BO-NEepBbIX, cyAebHaa mMpoBan cAeska KacaeTca CNopHOro
NpPaBOOTHOLIEHMSA, CTaBLIEro npeameTom cyaebHoro npolecca; Bo-BTOPbIX, cyAebHaa MupoBsan caeska
coBeplUaeTca B MPUCYTCTBUM Cyda W MPU e€ro yyactuu; B-TPeTbUX, ANnsA cyaebHol mMMpPOBOW cAenKku
YyCTaHOB/IeHbl 0cobble GopMbl 3aKkN0YeHUA <202>,

<201> WepweHeBny I.d. YyebHUK pPyCcCKOro rpakgaHckoro npasa (no usganuio 1907 r.). M.,
1995. C. 342.

<202> BacbKkoBckui E.B. YuebHUK rpaxkaaHckoro npouecca. M.: UsgaHue bp. bawmakosbix, 1914.
C. 457.

M.A. PoxKoBa cnpaBea/IMBO NosaraeT, YTO MMUPOBOE cornaleHue - 3To "cnnas" rpaxaaHcKo-
NpaBoOBOW CAENKM (MMPOBOW CAENKM) U NPOLLECCYasbHbIX 3N1EMEHTOB, CNeLnasbHO NpeayCMOTPEHHbIX
3aKOHOM <203>. [laHHOe MHeHMe OCHOBbIBAETCA Ha TouKe 3peHua M.A. lypBuYa, yTBEPKAABLUErO, YTO
MWPOBOE cornaleHue aBaseTca "...He NpoLueccyanbHbIM AOTOBOPOM, a HOPUAMYECKMM COCTaBoM bonee
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CNOXHbIM, B KOTOPbIA BXOAAT AOFOBOP B CMbICNE CAENKU FPaXKAaHCKOro npasBa M pag, 3/1eMeHToB
npoLeccyanbHOro 3HavyeHma" <204>.

<203> PoxKkoBa M.A. MupoBoe corfaweHue B apbuTparkHOM cyge: npobnembl Teopun U
npaktmkn. M.: CtatyT, 2004. C. 32, 33.

<204> CoBseTcKuin rpaxkaaHckuin npouecc / Moga pea. M.A. Typsuya. M.: Beicwan wkona, 1975. C.
17, 28.

Kpome TOro, B inTepaType OTMEYaeTcs, YTO PasHOBUAHOCTM MUPOBbLIX COMNalleHU OT/INYAKOTCS
ApYyr OT Apyra He TOJIbKO MPaBOBON MPUPOAON, HO M LENIEBOM HanpaBAEHHOCTbIO, CoAepXKaHUeM,
XapaKTepoOM BOJIEU3BABNEHUSA CTOPOH, a TaKXKe NpPaBOBbIMW MOCNEACTBUMSMM €ro 3aK/AluyeHusa u
YTBEPKAEHUS CYAO0M, PAaBHO KaK M NOPSAAKOM UCMOHEHMA <205>.

<205> WepcTiok B.M. Muposoe cornaweHune no degepanbHomy 3akoHy "O pecTpyKTypusauum
KpeauTHbIX opraHmsaumin" // 3akoHogaTtenbctso. 2002. N 2. C. 45.

Bropoit nopxop. [lpeacrtaBneHMe O MUPOBOM COMIAWIEHMM KaK  MHCTUTYTE  KOHKYPCHOTO
npoussoacTea. B cooTtBetcTBMM cO cT. 2 PeaepanbHOro 3akoHa oT 26 oKTabpa 2002 r. N 127-d3 "O
HecoCcToATeNbHOCTM (BaHKpPOTCTBE)" MMPOBOE COrnalleHne - 3TO npoueaypa, NPUMMeHAemasn B gene o
6aHKpoTCTBE Ha Nt0bOM CTaAMM ero PacCMOTPEHMA B LLeAX MPeKpaLLeHMa NpousBoACTBa MO Aeny o
GaHKPOTCTBE MNYyTEM [OCTMMKEHMA COMNALEHUS MeXKAY OO/MKHUKOM W Kpeautopamu. Cneumduka
MWPOBOrO cornaweHua B Aene o OaHKPOTCTBE 3aK/lO4YaeTcA B TOM, YTO OHO JOMyCKaeT Mpu
onpeaeneHHbIX YCN0BUAX NOAYMHEHME BOIM HEKOTOPbLIX YYACTBYIOWMUX B HEM /1L, Bosle BONbLUMHCTBA,
T.e. MMPOBOE cornalleHne no aeny o 6aHKpoOTCTBe 0653aTeNbHO U A/1A TeX, KTO He ro/iocoBas 3a ero
3aK/II04EHME UK TO10COBas NPOTMB.

Tpetnit noaxop. [lNpeacTaBneHne O MWPOBOM COMNALLIEHUM KaK MHCTUTYTE MpoLEeccyasbHOro
npaBa B BUAE COMNAaleHMA CTOPOH, HaMpPaBAEHHOrO Ha MpeKpalleHue cyaebHOro cnopa Ha OCHOBE
B3aMMHbIX YCTYMOK MaTepuasibHO-NMPaBOBOro Xapakrepa.

PaccmoTpum HEKOTOpPbIE TOUYKM 3PEHMA YUYEHbIX Ha onpesesieHne MUPOBOIO COrJTaLLIEHUA.

M.A. TypBud onpegensn cypebHoe MWUPOBOE COFMlalleHMe KaK 3aK/1l4YeHHOe CTOpOoHaMM
corfaleHne, HanpaBJeHHOe Ha OKOH4YaHWe cyaebHoro aena, o6a3biBatolLlee CTOPOHbI PaccMaTpMBaTh
CNOpPHOE NPABOOTHOLIEHME TaKMM, KAKUM OHO YCTAHOB/IEHO 3TUM COTNalleHnem, U PYKOBOACTBOBATbCA
MM B CBOEM NOBELEHUWN, YAOCTOBEPEHHOE U yTBEPKAEHHOE cyaom <206>.

<206> CoBeTcKkuit rpaxaaHckuii npouecc / Mog pea. M.A. T'ypsuua (aBTop ra. 10 - npodeccop M.A.
l'ypsuy). M., 1975. C. 126.

Kak otmeyvaet U.10. 3axapbAlLeBa, JaHHOe onpefesieHMe OTBeYaeT BCEM MPU3HaAKaM, NPUCYLLUM
OaHHOM cypebHoM npumuputenbHon npouenype: 1) AnobpoBonbHOe cornaweHuMe CTOPoH 06
YPEryanpoBaHun Cropa, a He ero paspeLlleHnn, Kak 3To NPOUCXoAnT npu cyaebHom pas3bupaTenbcTse;
2) ero cogep:kaHue npegonpeneneHo BOJEU3bABIEHMEM CTOPOH M COMACOBAHO MeXAy Humu; 3)
B/leYeT npeKpalieHne cypebHoro pasbupatenscTsa; 4) OCYWECTBAAETCS NoA, KOHTPOJemM Cyha M
YyTBEPKAAETCA MnocnefHUM; 5) yTBepKaeHMe CyAoM O03HaAuyaeT, YTO OHO He MPOTMBOPEYUT 3aKOHY,
npaBam M nHTepecam apyrmux amu, <207>.

<207> 3axapbawesa W.HO. MpumuputenbHble npoueaypbl B apbuUTpaxKHOM npoueccyasibHOM
3aKoHogaTenbcTBe Poccuiickon deaepaumm (KoHLEenTyaibHble OCHOBbLI M NEPCNeKTUBbI Pa3BuTus): Auc.
... KaHA. opua. HayK. Capatos, 2005. C. 171.

0O.C. YepHuKOBa B Uenax onTMmmusaunm n 3GpGEeKTMBHOCTM MMPOBOrO COrnalleHus npegnaraer
BblAENATb Takne YHKLMM MUPOBOrO COrnalleHus, Kak: 1) yperyaMpoBaHue crnopa, Tak Kak CTOPOHbI
NPUXOAAT K B3aMMHOMY COr1acuio M CNop NpeKpalLaeTcs; 2) SKOHOMMUA NPOLECCyasibHOro BpemeHM, Tak
KaK nocne 3aKalo4YeHMs MUPOBOro COrMalleHMs CyAd, BbIHOCUT oOnpedesneHne O MpeKpaleHum
npoussoAcTBa No Aeny; 3) ¢yHKUMA OeN0BOro COTPYAHMYECTBA, T.e. COXPAHAOTCA U MPOAO/NKAOT
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pa3BMBaTbCA Ae/10Bble OTHOLWEHUA MEXKAY CTOPOHaMMu; 4) pyHKLMA obecneveHns UCNOMHEHMUSA, TaK Kak
MWPOBOE COFfalleHMe He NOoANeXMT 006XKafnoBaHWIO B aNeNNALMOHHOM MNOPAAKE, A MNOSNEXUT
HemeaNeHHOMY UCNOJIHEeHUIO <208>.

<208> YepHukosa O.C. MupoBoe cornaleHWe KaK npoueaypa B apbuTpa)kHOM npouecce:
AsToped. guc. ... KaHA. topua. Hayk. CapaTtos, 2006. C. 9.

CpaBHeHMe NoAxo0B K MUPOBOMY COMallieHMIO C NO3ULMM CTPaH POMaHO-TepMaHCKOoM NpaBoBoi
CUCTeMbl MO3BONAET ONpeaeNnTb ero Kak cpeacTso BHecyebHOro yperyimpoBaHus cnopos. B Poccum
MMWPOBOE COrNalleHne PaccMaTpMBaEeTCA KaK WMHCTUTYT, NPUMEHUMbIA MPEUMyLLECTBEHHO B pPaMKax
rpa*kaaHCKoro u apbuTparkHoro npouecca.

Ocob6eHHOCTbIO MMPOBOrO COr/IalleHMA KaK MpPaBOBOrO0 MHCTUTYTA ABASETCA €ro aKLeCCOpPHbIN
XapaKTep, a MMEHHO MMPOBOE COr/alleHne BCerda OCHOBAHO Ha onpeAeneHHbIX MPaBOOTHOLIEHMAX
CTOPOH, ABAAETCA UX NPOAOIKEHNEM U HE MOKET ObITb 3aK/IHOYEHO NPU UX OTCYTCTBUK. [JO HACTOALLEro
BPEMEHWN HET YETKOro NOHMMAHUA TOTo, YTO MMEHHO SIBAAETCA NPeANnOCbIIKAMU 3aK/TIOYEHNS MUPOBOTO
cornaweHms.

Hanbonee pacnpocTpaHeHHbIMM ABASIOTCA C/ieyolne Noaxoabl:

1) eauHbIN MHCTUTYT MMPOBOrO COrMalleHUA NPUMEHSAETCA Kak ANs yperyampoBaHMA CMOPOB O
npaBe Meay y4aCTHMKamMM 4yacTHonpaBoBoro obopoTta, Tak M B OTCYTCTBME cCnopa ANA YnpoLieHun
peanusaummn npasa. Takum o6pasom, MUPOBOE cOrnalleHne AONyCTMMO, Korga ecTb PUCK TOro, 4To
Cy6BbEeKTUBHOE NpaBo CTOPOHbI He ByaeT peann3oBaHOo (1M60 NOTOMY, UTO CyZ, MOXKET NPUHATbL pelleHune
B MONb3y APYroli CTOpPOHbl, /AMBO MNOTOMY, 4YTO Apyras CTOPOHa He B COCTOSHWW BbINOJIHUTL
COOTBETCTBYHOLLYIO 06A3aHHOCTD);

2) MMpOBOE cornalleHue, CyKallee CpeacTBOM yperyiMpoBaHus cnopa, U MMPOBOE COorNalleHue,
3aK104aeMoe B OTCYTCTBME CMOpPa, - 3TO ABA PaA3/IMYHbIX MPABOBbIX MHCTUTYTA: MUMPOBOE COrNalleHne
OOMNYCTUMO TOJIbKO B TeX C/y4asXx, KOraa ecTb pUCK HebnaronpuaTHOro cyaebHoro uam TpeTeickoro
peleHna No AaHHOMY npeamery.

Kak otmeuaet [A.J1. dasblaeHko, 0b6a nogxoda 6epyT Hayano B OLHUX U TeX Ke MOJIOXKEeHUAX
PUMCKOro npaBa, No-pPa3HOMY UCTONKOBaHHbIX. O4HMM U3 K/OYEBbLIX Pa3/INUNA B TOM, KaKMe MMEHHO
KOHLENUMN MMUPOBOrO COrNalleHus, BbipaboTaHHbIE B PUMCKOM MpaBe, 6bliv 3aMMCTBOBAHbI TOW MK
MHOM NpPaBOBOW CUCTEMOM, ABAAMACL 061aCTb UX NPUMEHEHUA: TONLKO YPEryiMpoBaHUe CNopoB Uau
TaKKe n yperynmpoBaHue beccnopHoro gonra. B pumckom npase transaction 3aknto4yanoch 1 B cnydae,
KOrza Mexay CTOpOHamMu 6bI10 COMHEHME NO NOBOAY HE Ha/IMuKSA, a peannusyeMocTu Npasa, T.e. TaK, Kak
OHO MPUMEHSIETCA B COBPEMEHHOM NpaBe B UCMOJIHUTE/IbHOM M KOHKYPCHOM NpousBoAcTBe. B cpegHue
BEKa [10CCaTopPbl OrPaHUYMAM COoAepKaHUE ITOr0 UHCTUTYTA TONIbKO C/y4asiMU COMHEHMA B HaNMuUK
nnn obbeme cybbeKTMBHOro npasBa. Tem cambiM Obl1IO MONOXKEHO HAyano NOHMMAHWIO MUPOBOTO
cornalweHus B y3KOM M LUIMPOKOM CMbICNax c/ioBa. Noaxoa, NpucyLwmii Knaccuieckomy puMckKomy npasy,
6bl1 BNOCNEACTBUN BOCMPUHAT HEMELKOW LUKOMON npaBa W 3aKpenseH B FepMaHCKOM rpaskAaaHCKoM
ynoxeHum 1896 r. Bonee y3KMW noaxon, NpeanoXeHHbI rnoccaTopamu, 6bln  3aMMCTBOBAH
dpaHLY3CKUM N UTANbSHCKUM NpaBomM. Bo ®paHLy3ckom rpaxaaHckom Kogekce 1804 r., UTanbaHCKOM
rpakaaHckom kogeKkce 1941 r. NOHATUE MMPOBOTO COrIalEHNA AAETCA MMEHHO B 3TOM Y3KOM CMbIC/e
<209>.

<209> [OasblgeHko [.J1. MupoBoe cornaleHue Kak cpeacTBO BHecyaebHOro yperyiMpoBaHus
YaCcTHOMPaBOBbIX CMOPOB (MO NpaBy POCCUMM M HEKOTOPLIX 3apyberKHbIX CTPaH): Juc. ... KaHA,. Hayk. M.,
2004. C. 27.

Mo mHeHuto A./1. aBblaeHKo, "...MMPOBOE COrnalleHne ABAAETCA NPaBOBbIM UHCTUTYTOM 0COH0Oro
poda. Couetas B cebe MaTepuaNbHO-MPABOBbIE M MNPOLIECCYasibHbIE 3/IeMeHTbl, OHO TpebyeT
cneunanbHOro peryinpoBaHMA Kak B MaTepuanibHOM, Tak U B NPOLECCyaslbHOM U KOIM3MOHHOM npaBse.
Mpu 3TOM B CBOE OCHOBE OHO ABASETCA rPaKAaHCKO-NPaBOBbIM AOrOBOPOM OTAE/NbHOMO BMAQ,
KOTOPbIN MOXeT 6bITb 3aKNOYEH CTOPOHAMM KaK B Xode cyaebHoro npouecca, Tak U A0 ero Hadvana.
BHecyaebHble MMpPOBble COrnalleHnsa A0MXKHbI PeryiMpoBaTbCA MaTepuasbHbIM NPaBOM, a cyaebHble -
TaKXe W npoueccyasbHbiM NPaBomM (B OTHOLWEHWW KX MPOLEecCyanbHbIX MOCAEACTBMIA, MOpAAKa WX



3aKN0YEHUA, USMEHEHUSA, OCNapUBaHMNA U UcnoiHeHna)" <210>.

<210> [OasblgeHko [.J1. MupoBoe cornalweHue Kak cpeacTBO BHecyaebHOro yperynmpoBaHus
YaCTHOMPaBOBbIX CMOPOB: NO NpaBy PoccuM M HeKOTOpPbIX 3apybexKHbix cTpaH: ABToped. AUC. ... KaHA.
topua. Hayk. M., 2004. C. 10.

HeobxoaMmo oTMETUTb, YTO NOHATME "MUPOBOE coralleHne", ABnsACb AaNeKo He 0A4HOPOAHbIM,
3a4acTylo HeobOCHOBAHHO WCMONb3yeTca ANA onpegeneHUa Kak BHecygebHoro (gocypebHoro)
MWPOBOTO COrNaLleHNs, Tak N ANA onpeseneHuns cyaebHoro MMpoBOro CornalleHus.

No mHeHuto B.A. basapoBa, cnegyeT NpoBOAUTb YETKOE UX OTrpaHUYeHue Apyr OT Apyra, Tak Kak
MX nNpaBoBas Mpupoda pas/nyHa: BHecyaebHoe MMpPOBOe corfalleHne npeacTaBadaeTr coboi
cornaweHue (goroBop) o paspeleHMM MaTepuasibHO-MPaBOBOro Cropa Ha B3aMMOBbLIFOAHbIX A5
CTOPOH YCNOBUSIX, T.€. COENMKY B rpaKAaHCKO-NPaBOBOM 3HayYeHWW, a cyaebHoe npeactaBaseT cobol
BO3ME3HYIO FPaXKAaHCKO-MPaBOBYO CAENKY CTOPOH FpakAaHCKOro, apbuTparkHOro Uan TpeTemckoro
cyaonpoussBoacTsa MM6o npoueaypbl UCNONHEHUS UX PELleHUi, COBEpLUaeMble UMW NYTEM B3aMMHbIX
YCTYMOK C LEeNbl OCYWECTB/eHUA CyObeKTUMBHOrO npaBa M NpeKpalleHus cygonpoussoactsa nbo
npoueaypbl NPUHYAUTENBHOIO UCNOJAHEHUA PELUeHUA, YCI0BUSA KOTOPOM BCTYMNAOT B 3aKOHHYH CUAY
nocne YyTBEP)KAEHMA T[OCYOAPCTBEHHbIM WMAW TPETEMCKMM CyAOM, MNOPOXKOAT ANA ee CTOPOH
rpa*kaaHCKmMe npaBa U 0653aHHOCTM U MOTYT BbITb UCNONHEHbI NPUHYAUTENBHO <211>.

<211> basapos B.A. UHCTUTYT MUPOBOro COrnalleHuna: CPaBHUTENbHbIE acNeKTbl U NYTU Pa3BUTUA:
AsToped. guc. ... KaHg,. topua. Hayk. CM6., 2004. C. 8.

Mexxagy Tem C.B. JlazapeB He cOrnaceH C MMelWMMcA B TEOPUM MNOHATUEM BHecyaebHoro
MWPOBOFO COMMAalEHMA KaK COrflalleHUs O paspeleHnn MaTepuanbHO-MPaBOBOroO Cnopa Ha
onpeaeneHHblx ycnosusax. KnaccudmKauMoHHbIN KpUTEPUn NOAPa3LeNeHns MUPOBbLIX COMMalleHni Ha
BHecyaebHble U cyaebHble OH BUAMUT B MNPUCYTCTBUM CyAa NPU 3aKNHOYEHUM MUPOBOFO COFMlalleHus, a
TaK¥Ke B AeNCTBUAX CyAa M CTOPOH, HanpaB/ieHHbIX Ha 3aK/IlO4EHME 3TOMO aKTa, - cyaebHoe 3aKitovaeTca
B NPUCYTCTBUU cyaa, BHecyaebHbIMKU ByayT BCce oCTasbHble <212>,

<212> Naszapes C.B. MupoBoe cornawieHne B rpa*kgaHCKoOM cyaonpounssoactee: AsToped. auc. ...
KaH4. topua. HayK. EkaTepuHbypr, 2006. C. 10.

Mo mHeHuio A.M. AbapawmnToBa, gna Toro 4tobbl BHecyaebHoe MMPOBOE cornalleHre packpblio
BECb CBOW 60ratblii nMoTeHuman, HeobxoaAMmo, YTobbl OHO HOCMAO XapaKTep pPeasibHO AEMCTBYHOLLEro
CPeAacTBa paspelleHna cnopoB. YTo e B JAaHHOM C/iyyae npegnaraetca. Bo-nepsbix, BBegeHue
TpeboBaHMA HOTAPMaNbHOTO YAOCTOBEPEHMS MWMPOBOrO cornalweHua. HoTapuyc 6yaeT nposepATb
3aKOHHOCTb MWPOBOrO COrMMaWeHNs, [AeecnocobHOCTb M MPaBOCNOCOBHOCTb €ro  Y4aCTHUKOB,
COOTBETCTBME BONEU3BABNEHUA WX AENCTBUTENbHOM BOAe. BO-BTOPbIX, BO3MOXHOCTb BblAa4YM CyAOM
MCMNONIHUTENBLHOTO /INCTA Ha BHecyaebHoe MMpoBoe cornalleHue. B AaHHOM ciydae 06s3aHHOCTb MO
NpoBepKe YCN0BWUIA BHecyaebHOro MMPOBOro cornaleHusa 6yaeT BO3NMOXKeHa Ha cyh. B-Tpetbux,
COYeTaHue ABYX BbllUEYKa3aHHbIX MyTel, KOAa 3aK/loYeHne MMPOBOTO COr/lalleHus NPOUCXOAUT nepes
HOTapuycoM, KOTOPbI OCYLLEeCTBAAET MPOBEPKY 3aKOHHOCTM MMUPOBOrO COMMAWEHUA U ero
YAOCTOBEpPEHUE, a CyA NOC/e UCTEYEHMA CPOKA A1 3asiB/IEHWA BO3PaXKEHUI CTOPOHOW, NPOTUB KOTOPOI
MCMpPaLMBAETCA NPUHYAUTENIbHOE UCTMO/IHEHME, BbIAAET UCMONHUTENbHbIN JIUCT.

Cnepyet cornacutbcs ¢ A.M. A64palluMTOBbIM, KOTOPbIA cuuTaeT 6osee NpennoyuTUTENIbHbIM
BBegeHWe TpeboBaHMA HOTAPMANbHOTO YAOCTOBEPEHUS MWPOBOrO coriaweHusa. Bo-nepBbiX, 3TO
no3BoaseT ocBOHOAWUTL CyAbl OT MCMOJHEHUS HECBOMCTBEHHbIX UM GYHKUMIA paspelleHus aen, He
CBfI3aHHbIX CO CMOPaMy O MpaBe; BO-BTOPbIX, 3TO AaeT BO3MOMKHOCTb YYaCTHMKAM YaCTHOMPABOBbIX
OTHOLUEHMI yperyaMpoBaTtbh UAM Npeaynpeautb CBOW Cnop, He nepeaasas UHPOPMaLMIO O HEM B CyA,
ABNAOWMINCA OpPraHOM roCyAapCTBEHHOM BAACTW; B-TPETbMX, 3TO BO3/1araeT Pacxodbl, CBA3aHHble C
paspelleHrem 1 npeaynpekaeHnmem Cropos NyTem 3aKAoUeHUsA BHeCyAebHbIX MUPOBbLIX COrnalleHuni,
Ha CTOPOHbI; B-4eTBepTblX, 3TO byAeT cnocobCTBOBaTb CTAHOBAEHMIO TPaAMLMW CaMOCTOATENbHOMO
yperyavmposaHus cnopos 6e3 obpalleHna K cyay; B-NATbIX, 3TO He BAeYeT 3a co060i yTpaTy BOSMOXKHOCTH



obpauyeHunn 3a cyaebHol 3awmTomn <213>,

<213> AbapawmnTtoB A.M. MupoBoe corialeHne B Aenax O HecocToATeIbHOCTU (6aHKPOTCTBE):
[uc. ... KaHg,. topua. HayK. EkaTepuHbypr, 2006. C. 35, 36.

UTak, B cnyvyae ecaM MMpPOBOE COrnalleHue yTBEPXKAEHO CyAOM, TO MNocneacTBMem ABAAeTcA
npekpaLLeHne NPon3BoACTBa NO AeNY, HEMPUMEHEHUE paHee BbIHECEHHbIX CyAebHbIX akToB. B gaHHOM
cnyyae oyeBMAHA KOHTPOJIbHAA POJib cyaa MpU yTBEPXKAEHUU MUPOBOIO COornaweHua, a UMeHHO cya
[OJ1KeH NpoBepUTb 3aKOHHOCTb 3TOrO aKTa NO HECKO/IbKMM HanpaBaeHUAM.

Bo-nepBblx, €CTb N NpOLLeCCyaNbHOE AENCTBME, @ UMEHHO 3aK/IIOYEHO /I MUPOBOE COT/IaLLEHME,
€CTb /I 06palLlleHMe CTOPOH K cyay 06 yTBEPKAEHUM MUPOBOTO COrNaLleHMs.

Bo-BTOpbIX, HaZeneHa N COOTBETCTBYIOWAA KaTeropma AuL, y4acTBYIOWMX B Aesie, NPaBoOM Ha
3aK/l0YeHe MMPOBOrO coralleHus.

B-TpeTbnx, [0O6POBONLHOCTL 3aKAHOYEHUA MUPOBOrO COrNALLEHUA WM OCO3HAHWE MOCNeACTBUIM
YTBEPXAEHUA CYyA0M 3TOTO aKTa.

B-yeTBepPTbIX, BO3MOXHO /IN MO AAHHOW KaTeropuu Aen 3aK/l4YeHUMe MUPOBOro COralleHus;
OOMyCcKaeTca /M BO3MOXHOCTb [OrOBOPEHHOCTU CTOPOH; HE W3MEHAIT /I CTOPOHbl CBOUM
cornaweHnem nmnepaTnmBHble HOPMbI 3aKOHa.

B-nATbIX, BO3MOYKHO /I PACNOpPsKEHNE CTOPOHOW COOTBETCTBYIOLWMM OOBEKTOM, NMPaBOM; KOMy
NPUHAANEXKUT Ha NpaBe cOOBCTBEHHOCTU M B COOTBETCTBUM C KaKUMWU AOKYMEHTAaMW COOTBETCTBYHOLLMIA
06BbEKT.

B-wecTbix, BCE I M@ NPUBAEYEHbI K YHaCTUIO B JieNie N He HapyLIAaeT I MUPOBOE CornalleHne
MX NpPaB, a TaKXe MNpasB /nL, He NPUBJIEYEHHbIX K Yy4acTUIO B Aesie; ACHO, YETKO /I U3JIOXKEeHbl ero
YCNOBWA; HET NN ABYCMbICNEHHOCTW, HEYETKOCTU YCNOBUIW; He BKAOYEHbl nu "nuwHue" ycnoswus;
BO3MOMHO N1 BCE YCNOBUA UCNONHUTb NPUHYAUTENbHO; HE 3aK/IFOYEHO I MUPOBOE COrnalleHne nog,
ycnosuem.

B-ceabmbix, yperyavpyetrca AW AaHHbIM MWPOBbIM COMNAWIEHWeM Cnop; COOTBETCTBYKOT v
YCNOBMA MWPOBOTFO COrNalleHWsa npegMeTy cropa, 3aTparMBaloT M Apyrue npasa M obAsaHHOCTU
CTOPOH; He COAEPKUT I MUPOBOE COrNnalleHne mep OTBETCTBEHHOCTM 3a ero HapylleHue <214>,

<214> Naszapes C.B. MupoBoe cornawieHne B rpa*kgaHCKoOM cyaonpounssoactee: AsToped. auc. ...
KaH4. topua. Hayk. EkaTepuHbypr, 2006. C. 10.

Kak oTmeuvaeT P.E. l'yKacAH, MMPOBOE COrNalleHne MMeeT onpeaeneHHble NPeumyLLecTsa nepes
cyaebHbIM pelleHnemM: a) CTOPOHbI MOAYYAOT HaBbIKM CAMOCTOATENbHOMO PErYAINPOBAHUA BO3HUKLUMX
MeXK4y HUMMK CMOPOB M PasHOIACKI, COXPaHAIOT YBarKEHWE U OeN0Bble OTHOLEHUA APYr C Apyrom; 6)
MWPOBOE COrNallEHME OYEeHb YacTO CTAHOBWTCA MEPBbIM LIArOM K OKOHYaTe/NbHOMY MPUMUPEHUIO
CTOPOH, B TO BPEMA KaK cyAebHOe pelleHWe HepeaKo YyBe/nuMyuBaeT pasHOraacua Mexay HUMK; B)
cyaebHoe pelleHUe COAEPKUT SNEMEHT roCcyAapCTBEHHOrO MPUHYKAEHMA, MUPOBOE e COrnalleHue
3aKNHOYAETCA Ha OCHOBAHMM BOJIEM3BABIEHNA CAMMUX CMOPALLMX CTOPOH, Ha OCHOBe UX ybexaeHus B
HeobX0AMMOCTN MMEHHO TaKOTO pPaspeLleHus CNopa; r) 3aKJl4YeHne CTOPOHAMU MUPOBOTO COT/aLIEHUS
3KOHOMMT Bpems U CpeacTBa CyAa; 4) MMPOBOE COornaleHne npeanoytutesibHee cygebHoro peweHus
0COBEHHO B Tex C/ly4asXx, Koraa UMeoTC TPYAHOCTU GaKTUUYEeCKOro NopaLKa 411 BbIHECEHUA pelleHus
WU TPYAHOCTH, CBA3AHHbIE C UCMONHEHNEM bByayluero peleHnsa <215>.

<215> lykacsaH P.E. Mpobnema MHTepeca B COBETCKOM rpaKAaHCKOM MNpoLeccya/ibHOM MpaBe.
CapaTos, 1970. C. 125 - 146.

K 4ncny ocHOBHbIX MPU3HAKOB MMPOBOTO COT/TalleHMA OTHOCATCA cneaytowme:

MUpPOBOE cornalleHune npeacTasaseT coboi cpeacTBO 3allUUTbI NPaBa;

MUPOBOE cornaleHue - 3To ABYX(MHOro)CTOPOHHAS CAe/Ka, TO ecTb I0roBop;

MUPOBOE COrNalleHne - 3TO cAe/Ka, KOTopaa 3aKM4yaeTca MeXay ANLaMU, YXKe CBA3aHHbIMU
rpa*kAaHCKMM NPaBOOTHOLLEHNEM;

MMPOBOE COrnalleHne ABAAETCA B3aMMHOM BO3ME3AHOMN CAENKON.



K uncny nHbix npnsHakos O.C. YepHUKOBA OTHOCUT:

B3aMMOBbLIFOAHOCTb - MPU  3aKNKOYEHUW MUPOBOrO COrNALIEHUA CTOPOHbI Ha OCHOBE
[06pPOBOMLHOIO BOJIEM3BABAEHUA W B3aMMHbIX YCTYNOK APYr APyry MPUXOAAT K KOMNpomuccy,
COXPaHAIOT Ae/I0Bble OTHOLEHUS;

3aKOHHOCTb - B COOTBETCTBUM C Y. 6 cT. 141 AMNK P® copeprkaHne MUPOBOro CornalleHusa He
OOJ/IKHO MPOTUBOPEYUTb 3aKOHY UAM HapyLlaTb NpaBa U 3aKOHHble MHTePeChl APYIUX INLL;

PaUMOHANBbHOCTb - COBAOAEHME YYACTHMKAaMM MWUPOBOFO COrNalleHuna AOnyCTUMbIX Npenenos
B3aMMHbIX YCTYNOK <216>.

<216> YepHukoBa O.C. MupoBoe cornawleHuMe Kak npoueaypa B apbutpaxkHom npouecce:
AsTOoped. guc. ... KaHa. opua. HayK. CapaTos, 2006. C. 9.

MpaBoBoe 3HAaYeHME MWPOBOrO  COFALIEHUA  3aK/OYaeTcs B ero  NPeK/3UBHOM
(NperpaxkgaroWwem WAM OrpaHUYMBalOLLEM) AENCTBUM, T.e. YCTPAHEHUU BO3MOMKHOCTM AN CTOPOH
BO3BPALLATLCA K MPEeALecTBYOWEMY CMopy WAM NpaBoBoW Anbo ¢akTUYecKkol HeonpeaeneHHOCTM
(TpaHchoOpmaLUmM COMHUTENBHOTO (CMOPHOrO) NpWUTA3aHWA B oOnpeaeneHHoe (beccnopHoe M
Npu3HaHHoe)) NpaBo. [leiicTBME MMPOBOTO COMMALIEeHUs He CBOAMMO HU K KOHCTUTYTUBHOMY (MUpOBOE
COr/NalleHne He BCerfa COAEPKUT HOBALMIO), HU K [eKNapaTUBHOMY, T.e. €r0 3HaYeHUE Kak NPaBoOBOro
WHCTUTYTa He  OrpaHWYMBAETCA  MpEKpaLLeHUEM WAW  TOATBEPNKAEHWEM  MNPeALLeCcTBYHOLUX
NPaBOOTHOLUEHMWI CTOPOH, a CBA3AHO C NPeKpaLLeHNeM NPAaBOBOTO CMOPA Ha COrIaCOBaHHbIX YC/IOBUAX.

CyWHOCTb MWPOBOTO COMNALIEHWUA COCTOWUT B YCTPAaHEHUW Pa3HOMNAcuii Mo MoBOAY TOYHOrO
coflepXKaHnA MPaBOOTHOLIEHUIM YYaCTHMKOB 4YacTHOMPaBOBOro o60pOTa Ha COMIAacoBaHHbIX MMM
YC/I0BUSAX.

MpeKknto3MBHOE AeNCTBME MUPOBOTO COMMALLEHUA BblAENAET ero U3 NpoYmnx NpaBoBbIX CPEACTB U
onpefenseT ero Mecto Kak OCHOBHOIO CpeAcTBa yperyimpoBaHua cnopos, 6onee sadpdeKkTnBHOro ans
AOCTUNXKeHUnA aTomn uenn, 4Hem HoBauunA, OTCTYNHOE NN UHble NPaBOBble MHCTUTYTbl, KOTOPble HE MOTYT B
NOJIHOM Mepe ero 3aMeHuUTb <217>.

<217> [OasblgeHko [.J1. MupoBoe cornalweHue Kak cpeacTBO BHecyaebHOro yperyiMpoBaHus
YaCTHOMPaBOBbIX CMOPOB: NO NpaBy PoccMM N HEKOTOPbIX 3apyberkHbix CTpaH: ABToped. AmC. ... KaHa,.
opua. Hayk. M., 2004. C. 12, 13.

CneayeT cornacutbea ¢ C.B. /lasapeBbiMm 0 He06X0AMMOCTM Pa3paboTKM U BHEAPEHUS MEXaHU3Ma,
CTUMYNINPYIOLLETO CTOPOHbI K 3aK0YEHUIO MUPOBOIO COrlalleHus.

MoA TaKMM MEeXaHM3MOM NMOHUMAETCA KOMMNIEKC Mep, HanpaB/eHHbIX Ha 3aK/loYeHne CTOPOHaMM
MWPOBOTO COrNaLleHun:

MHPOpMaLMOHHble. OHM NoApasyMeBaloT YACHEHME CTOPOHAMM MPEUMYLLECTB YTBEPHKAEHUA
MUPOBOTO cornaweHunn. MHbopmauma 06 3TOM A0NKHA COAEPKATLCA HA CTEHAAX B CyAax, HaXoAALMXCA
Ha BMAHOM MecTe. BO3MOXHO Npu Mnogadve WCKOBOroO 3aAB/IEHUA MCTUOM WM MPU MOAYYEHUM €ero
OTBETYMKOM NpegocTaBneHme byKeTa, coaepskawero 0653aHHOCTM U NpaBa CTOPOHbI, B TOM YMC/Ie Ha
3aKNOYEHME MUPOBOTO COMMALIEHUA, @ TaKKe NPEUMYLLLECTBA MUPOBOTO COTNALLEHWS;

MMYLLECTBEHHbIE - MaTepuasnbHOe CTUMY/MPOBAHME 3aK/OYEHUS MUMPOBOTO COTNALLEHWs.
MoaobHaa mepa 3akpensieHa B AMK Pd Kak BO3BpaT MCTUY MOJIOBUHbLI YMIA4YeHHOM rocyAapCTBEHHOM
NOLUINHBI;

3aliMTHble. TPW3HAHMA CTOPOHBI, KOTOpas MOWAa Ha YCTYNKU MNpU 3aKAKOYEHUUM MUPOBOTO
COrNalleHns, ecnun nocaegHee noyemy-1Mbo He COCTOANOCh, HE AO/IKHbI AOMYCKaTbCA B AasibHenwem
KaK [l0Ka3aTenbcTBo. Mo KenaHUo CTOPOH A0/IKHA b6biTb obecrneyeHa KOHOUAEHLMANBHOCTb YCA0BUIA
NPMMMUPEHUA - B C/Iy4asX NOSAYM XOAATalNCTBA O NPOBEAEHMM 3aKPbLITOrO cyaebHOro 3aceaHus OaHOM
M3 CTOPOH [JOJ/IKHO MNPOBOAMUTLCS 3aKpbiToe cyaebHoe 3acepaHve 06 YTBEPKAEHUM MUPOBOTO
cornalweHus;

BpemeHHble. B Kakagom aene B cyaebHom pasbupatenbcTBe cyf AOMXKEH WHPOPMMPOBATb
CTOPOHblI O BO3MOXHOCTU OT/NOXeHMsA cyaebHoro pasbupaTenbcTBa Ha onpeaesieHHbI PasyMHbIN
nepuog BpemeHu. Mo ncredeHmm aToro nepmnoda cya obasaH NPoOBEPUTb, KaKMe KOHKpPeTHble Mepbl ANA
NPMMMUPEHNA BbINOMHEHbI CTOPOHAaMW. B cayyae WX HENPUHATAA WAM HaMEPEHHOro 3aTArMBaHWA
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npouecca oH HanaraeT cyaebHbli Wrpad Ha BUHOBHYIO CTOPOHY;

obecneunTenbHble. LlenecoobpasHo npu yTBEP:KAEHUM MUPOBOro COrMalleHUsa He MpekpalaTtbh
NpPOM3BOACTBO MO AeANy, a NPUOCTaHaBANBATb 40 MOMEHTa NPeAno/iaraeMoro UCNOIHEHNA ero YCI0BUIA.
Mocne 3TOro A0/MKHO 6bITb MPUHATO OAHO M3 PELUEHMIA: O NPeKpaLLeHnn NpounsBoacTsa no aeny (npu
OTCYTCTBMM 3aAB/eHMA O BO306HOBAEHMM MPOM3BOACTBA B TeyeHMe 1 mecAua C npeanonaraemoro
MCMO/IHEHNA), O BO306HOBAEHMM MPOM3BOACTBA MO ANy MPU 3aABJAEHMM OAHOM W3 CTOPOH M
paccMoTpeHne Aena no CyLLecTsy;

TEOpPEeTUKO-HOPMaTMBHble. Pa3paboTKa B pamkax MPaBOBOM HAayKM WM BHeAPEHWE B XW3Hb
NpMMUPUTENbHbIX Mpoueayp (anbTepHaTUBHbIX cnocoboB paspelleHuMa cnopos). Ha nepsbix nopax
NbFOTHbIA Ha/MOroOBbIA PEXMM M 3aKOHOAATE/IbHO YCTAaHOB/IEHHbIE [PaHWLLbI TOHOPAPOB /ML, U
OpPraHM3auMii, OCYLLECTBAAIOWMX MNPUMUPUTENbHbIE Npouedypbl. OByyeHMe B OPUOMYECKMX By3ax
METOAMKe AOCTUNKEHUA MWMpPa, BEAEHWIO NEPEroBOPOB, MCMOAb30BAHUIO NPUMUPUTENBHBIX NPOLEAyp.
CoBepLUeHCTBOBaHMWE NOJOXKEHNIN 3aKOHO4ATe/IbCTBA, HAaNPaBAEHHbIX Ha MPUMMpPEHME CTOPOH <218>.

<218> Naszapes C.B. MupoBoe cornaweHne B rpa*kgaHCKOM cyaonpounssoactee: AsToped. auc. ...
KaH4. topua. Hayk. EkaTepuHbypr, 2006. C. 16, 17.

B poccuiickom npoueccyasibHOM 3aKOHOAATeNbCTBE Hambosee nogpobHoe yperyiMpoBaHue
nopsaaKa pPacCMOTPEHUA U YTBEPXKAEHUA CYAOM MUPOBOTro cornawenusa cogepkutca B AMK PO. B Hem
YCTaHOB/IEHbI Ciegytolme obume npasuna:

1) MnpoBoe cornalleHne MoXeT BbiTb 3aKN0YEeHO CTOPOHaMU Ha Ntoboit cTaanmn apbuTpakHoro
npouecca v Npu UcnosiHeHnn cyaebHoro akTa (n. 1 ct. 139 AMK P®); no ntobomy aeny, ecnm nHoe He
npeaycmotpeHo AMK PO 1 nHbim peaepanbHbiM 3akoHOM (. 2 cT. 139 AMK P®);

2) cornacHo n. 4 cT. 49, n. 2 c1. 138 ANK P® cybbektamm MMPOBOro cornalieHmMa MoryTt 6biTb
CTOPOHbI NpoLecca;

3) npeacTaBUTENb CTOPOHbI AO0J/IKEH 6bITb HaZesieH MOJIHOMOUYMSAMM Ha 3aK/I0YEHME MUPOBOTO
COrNlalWeHnsa OT MMEHU MNPeACTaBAAeMOro Juua, YTo CneuMasbHO OroBapuBAEeTCA B AOBEPEHHOCTH,
Bbl4aBaeMoOl  NpeacTaBAAEeMbIM, WAM  WMHOM  AOKYMEHTe, MOATBEPXKAAlOWEM  MOJIHOMOYMA
npeactasuTens (n. 2 ct. 63, n. 1 c1. 140 AMNK PO®);

4) MmnpoBoe coralleHne 3aKaYaeTca B NMCbMEHHONM dopme M NoANUCLIBAETCA CTOPOHAMU UK
X NpeacTaBuTeNAMU MPU HAUYUKU Y HUX MOJIHOMOYMI HA 3aKAHOYEHME MUPOBOrO COrNaLleHMs,
CNeumnanbHO NpPeayCMOTPEHHbIX B OOBEPEHHOCTU WAM  WMHOM [OKYMEHTEe, MNOATBEPXKAAILLUX
nonHomoumna npeacrasmtena (n. 1 ct. 140 AMK P®); coctaBnsetcs M nNoanucbiBaeTcs B KoJiMYecTse
9K3eMNAAPOB, MPEBbLIWAWEM Ha OAWH 3K3EeMMIAP KOAMYECTBO /UL, 3aKJOYMBLUMX MMUPOBOE
COrNaleHne; OAMH N3 3TUX IK3EMMIAPOB NPUOBLLAETCA apOUTPAXKHbIM CYA0M, YTBEPAMUBLLMM MUPOBOE
cornaweHue, K matepmanam gena (n. 4 ct. 140 AMK P®);

5) MupoBoe cornaweHve yTBEPKAAETCA apbUTPaXKHbIM CyAOM, B MPOU3BOACTBE KOTOPOro
HaxoauTca geno. B cnyyae ecnv mmMpoBoe corsialleHre 3aKNo4YeHo B NpoLecce UCNOIHEHUS cyaebHoro
aKTa, OHO MpeaCTaBAAETCA Ha YTBEPXKAEHWE apOUTParKHOro cyaa MNepBOM WMHCTAHUMW MO MecCTy
NCNOJIHEHWNA cyAebHOro akTa UanM B apobUTPaXKHbIN CyA, NPUHABLLMI YKa3aHHbIN cyaebHbIl aKT; BONpoC
06 yTBEpPKAEHUM MUPOBOrO COFNALIEHMA paccMaTpuUBaeTcA apbuTpakHbim cygom B cyaebHom
3acefaHun; Mo pesynbTaTaM  PacCMOTPEHUA Bompoca 06 yTBEP)KAEHWMM MUPOBOrO COrNalleHus
apbuTpaxHbIA cyh, BbIHOCUT onpegeneHne 06 yTBEPKAEHWM MMUPOBOrO COFMNALLEHUA WUAM OTKase B
YTBEPXAEHUN MUPOBOTO cornawenua (ct. 141 AMK Po);

6) apbuTpaxkHbIi cya He YyTBEPXKAAEeT MUPOBOE COrNalleHne, ec/iv OHO NPOTUBOPEUUT 3aKOHY Uan
HapyLlaeT NpaBa 1 3aKOHHble MHTepecbl Apyrux auy, (n. 6 cT. 141 AMK P);

7) echn B MMPOBOM COF/IallEHUN OTCYTCTBYET YC/IOBME O pacnpeneneHun cynebHbix pacxonos,
apbuTpaxkHbIA cyh, paspellaeT 3TOT BOMPOC MPU YTBEPXKAEHUW MUPOBOrO COrNalleHus B obuiem
nopsazake, yctaHosseHHom AlK PO;

8) B onpeaeneHun apbUTPaKHOro cyga 06 yTBEPXKAEHUU MMPOBOrO CornaleHus obasaTesibHo
YKa3blBalOTCA YCNOBMA MMPOBOFO COMNAlIEHMA W pacnpefeneHue cyaebHbIX pacxogoB mexay
cTopoHamu. Kpome Toro, apbutpaxkHbiii cys obasaH BO3BPaTUTb MCTUY M3 deaepanbHoro broarketa
NOJIOBUHY YMNAYEHHOMW WM TOCY[aPCTBEHHOM MOW/MHBI (338 UCKAOYEHWEM C/ly4aeB, ecan MUpOoBOe
corfalleHne 3aKk/YeHo B NpoLuecce UCNoIHeHUs cyaebHoro akTa apbutpakHoro cyaa);
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9) nocne yTBEPKAEHUA MUPOBOTO COrMaLlEHNs apbUTPaXKHbIA cyg, onpeaeneHnem npekpallaeT
npoussoAcTBo no aeny (4. 2 c1. 150 AMK PO);

10) onpepeneHne 06 yYTBEPXKAEHMM MWUPOBOIO COMNALIEHUA TMOAJENKUT HEMea/IeHHOMY
WCMOJIHEHUIO U MOXKeT ObiTb 06)Ka/fioBaHO B apbUTParKHbIN Cyd, KacCaUMOHHOM MHCTaHUUM B TeyeHue
MecsLLa Co AHSA BblHeceHUsa onpeaeneHus (n. 8 cT. 141 ANK Po);

11) mmnpoBoe cornaweHne UCMONHAETCS INLLAMM, ero 3aKNOYMBLLUMMK, 40OPOBONBHO, B MOPAAKE U
CPOKM, KOTOpble MMWU MpPeayCMOTPEHbl; MUPOBOE COrNalWeHue, He WCMNOoJIHeHHoe [06pOoBO/bHO,
NOANEXUT MPUHYAUTENBHOMY WCMONHEHUIO C cobslogeHveM o6WMX NpaBua, PeryampyroLmx
WCMNOJIHEHWE aKTOB apbMTPaKHOro cyga, Ha OCHOBAHWW WCNOJIHUTENIbHOFO JINCTA, BblABAaEMOro
apbuTpaXkHbIM CyLOM MO X043aTalnCTBY NLA, 3aK10MMBLUETO MUPOBOe cornalleHune (cT. 142 AMK Po).

Fnasa 2. OCOGEHHOCTU MEXAYHAPOAHO-MPABOBOIO
N HALUMOHA/NIbHOIO PETYIMPOBAHUA NOCPEAHUYECTBA (MEANALIUN)

§ 1. MexkayHapo4HO-NPaBOBbIe aKTbl O NpouUeaype MeauaLmm

Ona perynuposaHuMAa MNocCpeaHUYECKUX U MPUMUPUTENbHBIX MNpoueayp Ha MeXAyHapoaHOM U
HaUMOHA/JIbHOM YPOBHE OpraHu3auuu, NoAAEeP)KMBAOLWLME U pa3BMBAlOLWME anbTepHaTUBHbIE GOpPMbI
paspeleHns Cnopos, pa3pabaTbiBalOT MNPUMEpPHble MpPaBuMaa PACCMOTPEHMA CNOPOB, UMeRLLMe
pekomeHAaTeNIbHbIN  XapaKTep. B 4YacTHOCTM, Ha MeXAYyHApOAHOM YpPOBHE K AOKYMeHTam
peKkoMeHAATENbHOTO XapakTepa oOTHocATcA: Tunosoi 3akoH HOHCUTPA/T o MexAyHapoaHOM
KOMMepYeCcKol cornacutenbHoi npoueaype 2002 r., Aupexktmsa N 2008/52 EC Esponeiickoro
MapnameHTta u Coseta oT 21 maa 2008 r. OTHOCUTENbHO HEKOTOPbLIX aCNEKTOB MeAnaLumn B rpaxaaHCKUX
N KOMMepYeckux aenax (ganee - Aupektunea), MpumuputenbHolii pernameHt KOHCUTPAM 1980 r. un ap.

MNpoaHanusmpyem pag 4OKYMEHTOB, Peryampytowmnx npuMmmpuTenbHble npoueaypbl.

Tunosoi 3akoH KOHCUTPAJ] o mexayHapoaHOM KOMMEPUYECKOW cornacutenbHom npoueaype 2002

Tunosoit 3akoH HOHCUTPAJT o merKAyHapogHOW KOMMEPYECKOW COrnacutenbHoOlM npoueaype
pa3paboTaH C y4eTOM NPaKTUKU MPUMEHEHUS COTNacUTE/IbHbIX NpoLeayp B Pas/IMUYHbIX rocyAapcTeax u
npeacTaBnser coboit cBoa pekomeHgaumii (14 crtateid). PekomeHOoBaH OH rocygapcteam g
BK/IIOYEHMA €ro MOJIOXKEHUA B WX HaUMOHaNbHOE MpaBoO, a €ro MCNo/jb30BaHWE NPU3BAHO
cnocobcTBoBaTh €4MHO06PA3MIO NPABOBOrO PEryIMpoBaHuUs B 061aCTU COrnacuTeNbHbIX NpoLeayp.

Ona ueneit TUNOBOro 3aKOHa O MeXAYHAPOAHOM COrnacuTesIbHOM npoueaype noj TEPMUHOM
"'cornacutenbHas npoueaypa" NOHMMaeTca Npoueaypa, KOTopas MOXKET UMEHOBATbCA COrIAaCUTENbHOM,
nocpeaHMYecKkon Manm ob603HaYaTbCs TEPMUHOM aHA/IOMMYHOIO CMbIC/1IA U B PAMKaX KOTOPOWM CTOPOHBI
NPocCAT TpeTbe ANUO MAM nuL (NOCpeaHUKOB) OKasaTb MM MOMOLLb B MOMbITKE AOCTUYL MUPHOIO
YPEryanpoBaHmna ux cnopa, BO3HUKLLErO M3 AOFOBOPHbIX UAW MHbIX NPABOOTHOWEHUA MO0 B CBA3U C
HUMW. WHbIMM CNOBamMK, coOrnacuTesbHas npoueaypa npeactaBnser cobon oauH M3 BUAOB
NPUMUPUTENBHBIX Npoueayp, KOTopas nogpasyMeBaeT ee UCMOSIHEHME C MOMOLLbIO TPETbero auua -
npummnpuTens (nocpeaHunka) <219>.

<219> TepmuH "cornacutenbHas npoueaypa" UCNoNb3yeTca B TUMOBOM 3aKOHE B KayecTse
LUMPOKOTO MOHATUS, OXBATbIBAIOLLEIO MPOLEAYPbI, MPU KOTOPbIX IMLO WA KOMNErus /ML, OKasbliBatoT
CTOPOHaM MOMOLLb B MX MOMbITKE AOCTUYb MUPHOIO YPEeryJiMpoBaHMsA CBOEro crnopa. Mexay Takumm
npoueaypamu yperyinpoBaHna CMOpPOB, Kak MeperoBopbl, COrnacuTeNbHas npoueaypa M apbutpax,
MMeIoTCA BakKHble pasnnuma. Mocne BO3HWKHOBEHWA CMOpa CTOPOHbI, KaK MpPaBWo, MbITAlOTCA
YPeryiMpoBaTb ero nyTem neperoBopoB 6e3 npue/ieyeHns Kakux-1mbo nunu, He MMEIOLLMX OTHOLLEHMUSA K
cnopy. Ecnv neperoBopbl He MPUBENM K YPETYIMPOBAHMIO CNOPa, TO MOXKHO BOCMO/Ib30BATHCA LE/bIM
PALOM MEXaHW3MOB YPEry/IMpoBaHNa CrIOPOB, BK/OYas apbuTpak U COrNacuTe/IbHyo NpoLeaypy.

Kpome Toro, B n. 4 ct. 1 PyKoBoACTBA NO NPUHATUIO U NPUMEHEHUIO TMNOBOro 3akoHa KOHCUTPAN
0O MeX/AyHapoAHOM KOMMepYecKkol cornacutensHon npoueaype (2002 roa) ykKasaHo, 4TO
cornacuTenibHasA NpoLeaypa ABAAETCA MeXAYHAPOLHOM, eC/Nn:

a) KOMMmepYecKMe NPeanpUATUS CTOPOH COr/alleHUs O COrnacuTesIbHOM NpoLueaype B MOMEHT ero
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3aKNH0YEHMA HAaXO4ATCA B PA3/INYHbIX FOCYAAPCTBAX;

6) rocysapctBo, B KOTOPOM HaxogAaTCA KOMMeEpYecKue npeanpuaTua CTOPOH, He ABAAETCA Hu
rocygapcTBOM, B KOTOPOM AOJIKHA ObITb UCMONHEHA 3HAYUTENbHAA YAaCTb 006A3aTENbCTB, BbITEKAMOLLNX
N3 KOMMEPYECKMUX OTHOLLEHWNIA; HU FTOCYAAPCTBOM, C KOTOPbIM Hanboiee TECHO CBA3AH NpeaMeT cnopa.

HecmoTpa Ha TO, 4TO TWMMNOBOM 3aKOH O MENKAYHAPOLHOW KOMMEPYECKOW COornacuTesibHoM
npoueaype OPUEHTUPOBAH Ha MEXAYHapOLHble COracuTeNbHble MPOLEeAypbl, OH AOMYyCKaeT WX
NpPUMeHeHWe rocyfapcTBamMu B CBOEM HaLMOHaNbHOM 3aKOHOAATE/NbCTBE ANA UX PErnameHTauum He
TOJIbKO MeXAYHapPOAHOM COorlacuTeibHOMW, HO U BHYTPeHHel npoueaypsbl. Mpn aTom TMNOBOWN 3aKOH O
MEXKAYHAPOOAHOW  KOMMEPYECKOW  COrnacuMTeNlbHOM  npoueaype  MOXKeT  ObiTb  MCNOJ/b30BaH
NPUMEHUTENIbHO K OTHOLLIEHUSAM KOMMEPYECKOTo XapaKTepa (Kak 40roBOpHbIM, Tak U BHELOTOBOPHbLIM).
MHbIMK cnoBamu, Kak oTMmedvaeT M.A. POXKKOBa, noafexalmin yperyimpoBaHunio C MCMOAb30BAHUEM
COrNacuTeNbHOW NpoLLeAypPbl CNOP MOXKET BbITEKATb M3 NH0ObIX OTHOLWEHUA KOMMEPYECKOTO XapaKTepa,
B TOM 4yuncie n3 Ntobbix TOProBbIX CAENOK Ha MOCTaBKYy TOBAPOB WM YCAYr UAM OBMeH ToBapamu Mau
yCnyramu; AUCTPUObIOTOPCKMX COrNalleHnii; KOMMEPYECKOro NpeAcTaBUTENbCTBA MM AareHTCKOro
cornawennsn; GaKTOPUHIA; AU3UHIA; CTPOUTENbCTBA MPOMbIWIEHHbIX OOBEKTOB; NpPeAoCTaBieHUS
KOHCY/IbTAaTUBHbIX  YCAYT;  WHXWUHUPUHIA; JIMLEH3MPOBAHUA; WHBECTUPOBAHUA; (GUMHAHCMPOBaAHWUSA;
GaHKOBCKMX YCNYr; CTPaxOBaHWsA; corfaweHuii 06 3KcnayaTauum WMAW  KOHLLECCUWM; COBMECTHbIX
npeanpuATMin 1M Apyrux ¢Gopm MNPOMBIWIEHHOIO WAM NPeAnpPUHUMATENbCKOrO COTPYAHWYECTBa;
nepeBo3KM TOBApPOB WM  MaCCa)KUPOB  BO3AYLWIHbLIM, MOPCKUM, KeIe3HOLOPOXKHbIM UK
aBTOMOBW/IbHbIM TpaHCNoOpPTOM <220>.

<220> PoxkkoBa M.A., Enucees H.l., Cksopuos O.H0. [loroBopHOe npaBoO: COrsialeHua o
NOACYAHOCTM, MEAYHapoAHOW MNOACYAHOCTW, NPUMUPUTENIBHOW npoueaype, apbutpaxkHoe
(TpeTeiickoe) n mmnposoe cornawenusa / Noa obuwy,. pea. M.A. Poxkkosoi. M.: CratyT, 2008. C. 342.

B cooTtBeTtctBMM Cc . 3 cT. 1 TUNOBOro 3aKOHa O MEXAyHapPOAHOM KOMMEPYECKOWN COrIacuTe/IbHOM
npoueaype noa TepMUHOM "MocpeaHUK" MOHMMAETCS /IMLO, KOTOpoe He 06nafaeT MoSHOMOYMAMM
BbIHOCMTb 0bA3aTesibHOe Ans CTOPOH peweHue. Mpu 3TOM BaKHO OTMETUTb, YTO eC/Iu CTOPOHbI He
[0roBOpuANCb 06 MHOM, TO NOCPEAHUK HE MOXKET BbICTYNaTb B KayecTse apbuTpa no cnopy, KOTopbli
ABNANCA N ABNAETCA NPeAMETOM COrnacuTeIbHON Npoueaypbl, Uan Mo 4PYromy Cropy, BOSHUKLIEMY B
CBA3N C TEM K& [0roBOPOM WM MPaBOOTHOLIEHMEM WM B CBA3M C JHOObIM MMEKOWMM K Hemy
OTHOLUEHWE A0roBOPOM MW MNpaBoOTHOWeHMemM. Kpome Toro, TMNOBOM 3aKOH O MeXKAyHapoAHOM
KOMMEPYECKON COrnacuTeNibHOM npoueaype He NPUMEHAETCA K C/lyyanaM, KOorda cyaba uau apbutp B
xoAe cyaebHoro unm apbuTparKHOro NPoM3BOACTBA NbITAaETCA COAENCTBOBATbL YPErynpoBaHuio. Taknum
06pasom, AaHHbIM TUMOBOM 3aKOH pa3rpaHNYMBaET AeATENbHOCTb MO OCYLLECTB/EHUIO COrNAcUTEeIbHOM
npoueaypbl, KoTopaa OCYyLWeCTBAAETCA NPUMUPUTENEM, U COAEUCTBME B MPUMUPEHUM CTOPOH, 4YTO
OTHOCUTCA K 3aga4yam cygei. Tak, B cT. 138 AMNK P® ykaszaHo, 4To apbUTpakHbIN cya NPUHUMAET Mepbl
ANA NPUMUPEHMA CTOPOH, COAENCTBYET UM B YPEryiMpoBaHUKU cnopa.

CornacHo n. 7 c1. 1 TunoBOro 3aKOHa O MeXAYHAapOoAHOM KOMMEPYECKOM COrfacuTesIbHOM
npoueaype CTOPOHbl MOTYT MO CBOEMY YCMOTPEHMUIO A0roBapuBaThCA 06 WUCKAOYEHUU NPUMEHEHUA
JaHHOro 3akoHa. Kpome Toro, cT. 3 gaHHOro TMNoBoro 3akoHa ycTaHaB/AMBAET MPaBUIO, B COOTBETCTBUM
C KOTOPbIM CTOPOHbI MOFYT AOrOBOPUTLCS 00 WCKAOYEHUU UAN U3MEHEHUWU NOOOro M3 NONOMKEHWI
TMNOBOro 3aKOHa O MEKAYHAPOAHOW KOMMEPYEeCKOM cornacutenbHol npoueaype. WcknwouveHusa
COCTaB/IAIOT /IMLWb C/lydau, YKasaHHble B CT. 2, onpeaensaioLLeli TonkoBaHne TUNOBOro 3akoHa, u n. 3 cT.
6, KoTopas 06nA3blBaeT MNPUMUPUTENA CTPEMWUTbBCA K HenpeaB3ATOCTM Noaxoda MO OTHOLWEHUIO K
CTOPOHaM M Y4nTbIBaTb MNPY 3TOM 06CTOATENLCTBA CNOPA.

B cuny nonokeHuit ct. 4 TUNOBOro 3aKOHa O MEXAYHAPOAHOW KOMMEPYECKOWN COrnacuTesibHoM
npoleaype cornacutenbHaa npouesypa B OTHOWEHUM BO3HUKLLEro CNOpa HAauMHAEeTCA B AeHb, KOraa
CTOPOHbI B Crope corfawatTca obpaTuTbca K cornacuTenbHon npoueaype. B cnyyae ecnm CTopoHa,
KOoTopas npeanoXxuna Apyro cTopoHe o06paTUTbCA K COrnacuTeNibHOM npoueaype, He nosaydaer
coobLleHNss O MPUHATUU NPEenNOXKEHUS B TeyeHWe TpuauaTM AHEN CO AHA HamnpasAeHMA TaKoro
NpeasioXKeHna UAM B Te4eHWe MHOTO CPOKa, YKA3aHHOro B NpeasioXeHMn, oHa MOXKET paccmaTpuBaTb
OTCYTCTBME OTBETA KaK OTK/IOHEHMe npeasoxeHuns o6 obpalleHmn K cornacmutesibHOM npoueaype.

CornacHo cT. 6 TUNoBOro 3aKOHa 0 MeXAYHapPOoAHON KOMMEPYECKOM COrnacuTenbHoM npoueaype
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CTOPOHbI MOFYT MO CBOEMY YCMOTPEHUIO A0roBapuBaTbCs, MOCPEACTBOM CCbIJIKM Ha KaKoh-nmbo
pernameHT WAM UHbIM 06pasom, O NopsaAKe MNpoBeAeHMA CcOornacutTenbHol npoueaypbl. Ecnm xe
[OroOBOPEHHOCTb O MNOPALKE NPOBEAEHMA COrNacUTeNbHON Npoueaypbl OTCYTCTBYET, MOCPEAHNK MOXKET
BECTM COF/IAaCUTENIbHYIO MNpoueaypy B TaKOM MOPALKE, KaKOW OH CuYMTaeT HagneKalium, y4uTbliBas
obcToAaTenbcTBa Aena, Ntobble MOXKeNaHWA, KOTOpble MOTYT BblPasuTb CTOPOHbI, U HEOBXOAMMOCTb
CKopeWnluero yperyimpoBaHus crnopa. OgHako B /l0bOM c/iydae npu NpoBeAeHMU COrnacutesibHoM
npoueaypbl NOCPEAHUK CTPEMMUTCA K obecrneyeHMi0 HenpeaB3ATOro MNogxoAa MO OTHOLWEHMIO K
CTOPOHaM W yuYuTbiBaeT Mpu 3TOM O6CTOATENBCTBA A€Na, a TaKXKe OH MOXKeT Ha Atboit cragum
cornacuTenbHOM Npoueaypbl BHOCUTL NpeasiorKeHumsa ob yperyamposaHmm cnopa.

Kak un nwbas npumumputenbHaa npouedypa NpPoOBOAUTCA € y4eTOM  MPUHLMNMA
KOHPUAEHUMANBHOCTU, MEXKAYHAPOAHAA KOMMEpYECKas coriacuTeibHas npoueaypa B COOTBETCTBUU C
nonoxeHnamu ct. 8 - 10 TMNoBOro 3aKOHa TaKKe CTPOUTCA Ha 3TUX Hayanax.

Bo-nepBbIx, KOrga nocpegHuK nNoayyaet oT 0AHOM U3 CTOPOH MHGOPMALMIO, KacatoLLytocs crnopa,
OH MOMXET PacKpbITb CYLLECTBO 3TOW MHPOpPMaLMKM APYro CTOPOHE COrlacuTeNbHOW MpoLeaypbl.
OpgHaKko ec/iM CTopoHa coobuwaeT NocpedHUKY Kakyo-nMbo MHPopmaumio nogd nNpsmbIM YyC/IOBUEM O
COXpPaHEHUN ee KOoHPUAeHUManbHOCTK, 3Ta WHOOPMAUMA He pacKpbiBaeTca Apyrom CTopoHe
cornacuTesibHoM npoueaypbl.

Bo-BTOpbIX, COXpaHAETCS KOHOUAEHUMANbHOCTb BCe WMHbOpMaUMKM, OTHOCcAWENca K
cornacuTesibHOM npoueaype, 3a UCKAKYEHNEM TEX CYYaEB, KOrAa ee pacKpbiTve TpebyeTcsa no 3aKoHy
WUAKU AnAa uenen NCnoaHeHns Uam npuBeaeHma B UCNOJIHEHME MUPOBOTO COMNaLlEHMA, €C/IU CTOPOHbI He
[,0roBOpUANCL 06 MHOM.

B-TpeTbux, CTOPOHA COracuTeNbHOM MpoLLeaypbl, NOCPEAHUK UM Ntoboe TpeTbe ANLO, BKIKOYAA
VL, Y4acTBOBABLUMX B COMNacuUTeNbHOM npoueaype, He NPUBOAUT UM He MPeACTaBASfET B KayecTse
[OKa3aTeNbCTBAa M HE CCbIIAeTCs B CBOWMX CBUAETE/NIbCKMX MOKa3aHWMAX B pamKax apbutpaykHoro,
cyaebHoro nam aHanorMyHoro pasbupartenbcTBa Ha Atobble U3 caeayowmnx 3/1eMEHTOB:

npeasioXKeHne ogHoM 13 CTOpoH 06 obpalleHNN K CornacuTesibHol npoueaype uamn ToT GpakT, Yto
OfiHa U3 CTOPOH Bblpa3naa roTOBHOCTb K Y4aCTUIO B COM/TacUTENbHOM NpoLeaype;

MHEHUA WKW NpeanoXeHWUs, BbICKa3aHHble O4HOM W3 CTOPOH COracuTesNIbHOM npoueaypbl B
OTHOLLEHWM BO3MOXKHOIO ypPeryimpoBaHuma cnopa;

3aAB/IEHMA UAW NPU3HAHUSA, CAEeNaHHbIe O4HOM U3 CTOPOH B X046 COrnacuTeibHoM npoLeaypbl;

npeanoXeHns nocpeaHuKa;

TOT GaKT, YTo oA4Ha U3 CTOPOH NPOABUIA TOTOBHOCTb NPUHATL NPEeANoKeHNe 06 yperympoBaHuu,
caenaHHoe NocpeaHUKOM;

OOKYMEHT, NOAroTOB/IEHHbIN UCKNKOYUTENBHO ANS LEeNel cornacuTeibHon npoueaypbl.

B cootBeTcTBUM co cT. 11 TMNOBOro 3aKoOHa O MEXKAYHAapPOAHOW KOMMEPUYECKON CornacuTenbHOM
npoueaype corfacutenbHas npoueaypa NpekpallaeTcs, eciu:

CTOPOHbI YPeryampoBanu crop v 3akao4MIM MUPOBYIO CAENKY;

npumupuTenb (Nocne KOHCybTauuii Co CTOpoOHaMK) caenan 3asBieHne o0 TOM, YTO AasibHenllme
YCUANA B paMKax corlacutenibHoM npoueaypbl 6onee ceba He onpasabiBatoT;

CTOPOHbI cAenanu 3asB/leHWe, aflpecoBaB ero MNPUMMUPUTEN0, O TOM, 4YTO COrnacuTenbHas
npoueaypa npeKkpalliaeTcs;

OoZlHa U3 CTOPOH caenana 3asaBieHWe, HanpaBuB ero ApPyron CTopoHe (CTopoHamM) U NPUMUPUTENIO
(ecnu npumupUTeENb Y)Ke HasHauyeH), 0 TOM, YTO cOornacuTesbHaA npoueaypa npekpawaerca. NHbimu
C/10BaMW, BCE OCHOBAHWA O/ MPEKPALLEeHUA COrnacuTenbHOM npoueaypbl NOAPa3AeNsoTcs Ha nBe
rpynnbl: a) CTOPOHbI AOCTUIIM COTIacKA U YPEeryMpoBanu cnop; 6) CTOpoHbI He yperyiMpoBanu crnop.

B 3aK/ito4eHMe OTMETMM, YTO COFflacHo cT. 13, Korga CTOPOHbI AOrOBOPUANCHE O COracUTeIbHOM
npoueaype M npamo obs3anmMcb He BO3OYXKAaTb B TeYEeHME YCTAHOBAEHHOIo0 MMM CpPOKa WM Ao
HACTyn/jeHns OroBOPEHHOro cobbiTUA apbutpaxkHoe uaM cynebHoe pa3bupaTensCTBO B OTHOLIEHUM
CyLLeCTBYIOLLEro unu byaywero cnopa, apbuTtpak Uam cyg NpusHaeT cuay Takoro obAsaTenbCcTBa 40 Tex
nop, NoKa ycnoBus 3Toro obsasatenbcTsa He ByAyT BbINOHEHbI. MCKIOUEHUEM ABAAETCA C/lyyYait, Koraa
CTOPOHE HeobXoAMMO 3aUTUTL CBOM NpaBa. Mpun 3ToM BO3BYKAeHMe TaKoro pasbupaTenscTea camo no
cebe He paccmaTpuMBaeTCA KaK OTKa3s OT COrnalleHus O COrnacuTenbHOW npoueaype MAM  Kak
npekpaLleHue cornacutenbHol npoueaypsbi.

Oupektusa 2008/52 EC Esponeiickoro MapnameHta u Coseta ot 21 masa 2008 r. OTHOCUTENbHO
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HEKOTOpPbIX aCNeKTOB MeAnaLMn B rpaXKaaHCKUX U KOMMepYecKux aenax (aanee - inpexktunea).

Uenb AnpektuBbl - obecrneyeHue aydllero A0CTyna K CNpaBed/IMBOCTM KaK 4YacTb MOJIUTUKMK
EBponeicKkoro coto3a, HanpaB/AeHHOM Ha co34aHne NPaBoOBOro NpocTpaHcTBa cBoboabl, 6e3onacHoOCTU U
CNpaBegMBOCTM, AOJKHA BKAOYATb AOCTYN KaK K cyAebHbiM, Tak M K BHecygebHbiIM meTogam
paspeleHnsa cnopos. MpeKTMBa Npu3BaHa BHECTM CBOW BK/ag, B Haasexallee GYHKLMOHMPOBAHME
BHYTPEHHErO pblHKa, B YaCTHOCTM B TOM, YTO KacaeTca NpesocTaB/eHMaA U UCNOJIb30BaHUA MeANaTUBHbIX
ycayr.

Meguauma B COOTBETCTBUM ¢ [upeKkTnBon obecneumsaet apdeKTMBHOE Mo 3aTpaTtam U BbicTpoe
BHecyaebHoe paspelleHume CnopoB Mo rpaxKgaHCKMM U KOMMEPYECKMM AeslaM NocpeacTBOM npoueayp,
OTBEYAKLMX NOTPEOHOCTAM CTOPOH. B OTHOWEHWWM [OrOBOPEHHOCTEN, AOCTUFHYTLIX MOCPenCTBOM
Mmeauaumm, cylecTsyet 6onblias BEPOATHOCTb TOrO, YTO OHU BYyAyT UCNONHATLCS A406POBONLHO, KaK U
60nblIanA BEPOATHOCTb TOrO, YTO OHM obecrneyaT COXpaHeHMEe APYMKECKUX U YCTOMUMBBLIX OTHOLLEHWI
MeXKAy CTOpOHaMW. ITU NPenMyLLECTBA HaxoaAT cBoe Hanbosee sIBHOE MOATBEPKAEHUE B CUTyaUUSIX,
CBA3aHHbIX C HAZIMYMEM MEXKAYHAPOAHbIX 3/1EMEHTOB.

Cpasy oTMEeTUM, YTO [JMPEKTUBA HE MOMKET NPUMEHSATHLCA:

B OTHOWEHWM npaB W 0683aHHOCTEN, MO KOTOPbIM CTOPOHbl He BMpaBe MPUHUMATb
CamoCTOATENbHbIE PELLEHUA C YYETOM AENCTBYIOWEro 3aKOHO4aTeIbCTBa, a TakMe NpaBa 1 06a3aHHOCTU
4acTo MMEKT MECTO B paMKax CEMeMHOro npasa M TPY40BOro 3aKoHOA4aTe IbCTBa;

B OTHOLWIEHWW NPEAKOHTPAKTHbIX MEPEroBOPOB WM B OTHOLIEHMM Npoueayp cyaebHoro wnu
apbuTpakHOro xapaKTepa, KakK, Hanpumep, HEKOTopble CXemMbl CyAebHOro NPUMUPEHUS, CXEMbI
paccMmoTpeHus Kanob notpebutenein, apbUTpark UAM IKCMEPTHbIE 3aK/OYEHMA, a TaKKe npoueayp,
OCYLLECTB/IIEMbIX YUYpEKAEHUAMU, nsgaowmmm dopmanbHble pekomeHaaumn, byab TO HOPUANYECKU
ob6s3aTenbHble UK HET, ANA Pa3peLLeHns Cnopos.

Takum o06pa3om, NogYEPKUBAETCA PasMuMe MeXay MepamMn Mo NPUMUPEHUIO CTOPOH, KOTopble
0653aH NPUHUMATL CyAbA, U NOCPEAHUYECTBOM, MPOBOANMbIM MeauaTopom. OAHAKO KaTeropmyeckoro
3anpeTa Ha ydyacTue cyaei B nocpefHuyectse n3 [AunpeKkTnsbl He BbiTeKaeT. bonee Toro, B AnpeKktuse
OTMEYaeTCs, YTO B TeX C/lyyasx, Korga cyabs B COOTBETCTBMM C HALMOHA/bHbIM 3aKOHOAATENbCTBOM
MOMEeT BbICTyNnaTb B KayecTBe meamatopa, AMpeKTMBa [ONXKHA NPUMEHATbCA K MNocpegHUYecTsy,
NpPoOBOAMMOMY CyAbeN, KOTOPbIA He OTBETCTBEHEH 3a KaKoe-nnmbo cyaebHoe pa3bupatenbcTso,
MMmeBLIEe OTHOLWIEHME K NpeaMeTy crnopa.

Moag Mmeamatopom [AupekTnBa noapasymeBaeT nwoboe TpeTbe AULO, NPUBNEYEHHOE K
OCYLLECTBNEHUID Meanaumm 3PPEKTUBHbIM, OOBEKTUBHBIM M KOMMNETEHTHbIM 06pasom, BHe
3aBMCMMOCTM OT HaUMEHOBaHUA WAN nNpodeccun [aHHOro TPETbero /Anua B COOTBETCTBYIOLLEM
rocygapctee - uneHe EC M BHe 3aBUCMMOCTM OT TOro, Kakmm o6pasom 3To TpeTbe Auuo 6blno
npuBieYeHo UK 3aTpeboBaHO ANA NpoBeaeHNs meanaumm (cT. 3).

Uenblo paHHOM [MpPeKTUBblI ABAAETCA YNPOLWEHME A0CTyNa K paspelleHuto CcropoB MnyTem
COAEeNCTBMA WUCMOJIb30BaHUIO Meauauun M obecneyeHus cHaNaHCMPOBAHHONO COOTHOLUEHUSA MeXKay
meauaumnen n cyaebHbimm npoueaypamm.

CornacHo ct. 3 [AupekTuBbl, Meamaums o3HadvaeT A0boM npouecc BHE 3aBUMCMMOCTU OT €ero
0b03HauyeHUss, B KOTOPOM ABe unn 6osiee CTOPOHbI cnopa NpuberatoT K NOMOLWM TpeTbeil CTOPOHDI C
Le/blo AOCTUMKEHMA COrnalieHmsa O paspeLleHMn Ux cnopa, U BHE 3aBUCMMOCTM OT TOro, Bbla n 3TOT
npouecc MHUUMMPOBAH CTOPOHaMM, MPeasIoKeH WAM HasHayeH CyaomM MWAM  npegnucbiBaeTca
HALMOHA/IbHbIM 3aKOHO4ATENILCTBOM rOCyAapcTBa - uneHa EC.

3To onpegeneHne BKAOYAET MeanaLMio, NMPOBOAUMYIO CyAbeN, He y4yacTBYHOLMM B KaKnx-nmbo
cyAebHbIX npoueaypax B CBS3M C COOTBETCTBYIOLWMM CMOPOM. ITO onpeaenieHne He BKAKYaeT YyCUani,
npegnpuHMMaembIXx CygOM WAU CyAben, CTPEMALLMXCA YperyimpoBaTb COP B pPamKax cyaebHbix
npoueayp, 3aTparMBatoLmx COOTBETCTBYHOLLMI CrOp.

OVpeKTnBa nNpPUMEHAETCS B OTHOLIEHMM CMOPOB Ha MeXAYHapoAHOM YpoBHe <221> no
rpa*kKaAaHCKMM M KOMMEPYECKMM Aenam, 3a UCKoYEHNEM NpaB U 06a3aHHOCTEN, pPeLleHMA No KOTOPbIM
CTOPOHbI He BMpaBe peLlaTb CAMOCTOATENbHO B COOTBETCTBUN C MPUMEHAEMbIM MPaBoOM. ITO OTHOCUTCS,
B YaCTHOCTMU, K BONPOCaM Hasloroo610KeHNs, TAMOKEHHbIM M aAMUHUCTPATUBHbIM BOMPOCaM, a TaKKe K
BOMPOCaM OTBETCTBEHHOCTU rocy/1apCcTBa 3a ANCTBUA U YNYLLEHUS B OCYLLLECTBJAEHUU rOCYAapCTBEHHOM
BnacTu (acta iure imperii).
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<221> Cnopom Ha MeKAyHapOAHOM YPOBHE CUMTAETCA Crop, KaKk MUHUMYM OZHAa W3 CTOPOH
KOTOPOro MMeeT MEeCTOM Perucrpaumm Mam mectom o6blYHOro npebbiBaHWA rocyaapctso - yneH EC
MHOEe, HeXenn Kakaa-nMbo MHaA CTOpoHa Ha AaTy, Koraa: (a) CTOpoHbl COrnallatoTCa MCMNo/b30BaTb
Meauaumio B CBA3KM C BO3HUKHOBeHMem cropa; (b) meanaums HasHauyeHa cyaom; (c) obAsaTenbcTso
MCMONb30BaTb MeAMaLMIO BO3HMKAET B COOTBETCTBMM C HALMOHAa/bHbIM 3akoHoaaTenbctsom uan (d)
CTOpPOHAM HaMnpaBaeHO nNpurnaweHmne B COOTBETCTBUK C MOSTOXKEHNAMU CTATbU 5 ,ﬂ,VIpeKTVIBbI.

Kpome Toro, npeKktrBa MOXKeT NPUMEHATLCA:

B OTHOLUEHWW CUTyaUWi, B KOTOPbIX CyA, HamnpaBAfseT CTOPOHbl HA MeAMaLMio UAU B KOTOPbIX
HALMOHAIbHOE 3aKOHO4ATeNIbCTBO NPEeANUCLIBAET NPOBEAEHNE MeaNALLNMY;

B C/ly4asAx eCu cyabs B COOTBETCTBMMU C HAUMOHA/IbHbIM 3aKOHOA4ATE/IbCTBOM MOXKET BbICTYNaTh B
KayecTBe MeamaTopa;

B OTHOLIEHUM MeAMaLUn, OCYLLECTBSEMOM CyAbeN, HE YYACTBYIOWMM B KakMx-1nbo cyaebHbix
npoueaypax B CBA3W C NPeaMETOM UM NpeaMeTaMu CMopa, OAHAKO He A0XKHA PacnpoCTPaHATLCA Ha
NonbITKK, NpegnpUMHUMAEMbIe CYA0M UAWN CyAbel ONA PA3pPeLleHMA CMopa B KOHTEKCTE opuanyecKkux
npoueayp, OTHOCAWMXCA K pacCMaTpMBaeMoMy Cropy, UAM B OTHOLIEHUM Aef, MO KOTOPbIM Cya, Uau
CyAbA 3anpalumBaeT NOMOLLb MW KOHCY/bTaLUUI0 KOMNETEHTHOIO AnLa.

EBponenckuii Kogekc noBeaeHus ana meamaTopos oT 2 uioHA 2004 r. (aanee - Kogekc noseaeHun
ans meanatopos; Kogekc).

KogeKkc nosegeHua ana meamaTopoB 6bli1 pa3paboTaH MHULMATUBHOM rPynmnoi NpakTUKYOLWNX
nocpeHNUKOB Npu noaaepkke EBponeickot KOMUCCUMM U MPUHAT Ha KOHpepeHuun B bptoccesne 2 UIOHSA
2004 r.

Kogekc nosepeHus pgns meamaTopoB oOnpegenseT psaf NPUHLMNOB, KOTOPbIX MeanaTopbl
06Aa3yl0TCA [OOPOBOABHO NPUAEPKMBATLCA NOL CBOIO OTBETCTBEHHOCTb. KogeKc pa3paboTaH gna Bcex
BMO0B MeAMALNM MO FPAKLAHCKMM M KOMMEPYECKMM AeNam.

OpraHusaumm, npefocTaBastowme yeayru meamaumm, Takxke moryt 6paTe Ha cebsa yKkasaHHble B
KopeKkce obsAsaTenbctBa, Tpebys OT MenMaTopoB, LENCTBYHOWMX NOA 3rMAOM 3TUX OpraHM3aumii,
cobntoaaTh ycTaHOBNEHHble NpaBuaa. Kpome Toro, opraHMsaumMmM MMetoT BO3MOXKHOCTb NpeacTaBnATb
MHOOPMALMIO O Mepax, NPUHMMaEeMbIX UMK ansa obecneuveHuna cobntogeHnsa Kogekca meamatopamu
nocpeacTBOM, Hanpumep, oby4yeHMa, OLLEHKN U MOHUTOPUHTA.

CornacHo Kogekcy nosegeHua gns meavatopos, meauauus onpegenserca Kak ntoboi npouecc,
npu KOTOpPOM ABe M 6osee CTOPOHbl COrMNALLAlOTCA Ha NpuUB/JEYEHWEe TpPeTbel CTOpoHbl (aanee -
meamaTtopa) ANA OKasaHUs MM MOMOLLM NPU paspelleHMn UX cnopa NyTem AOCTUNKEHUA cornacus b6es
cyaebHOro pelweHuMa He3aBUCMMO OT TOro, KaK 3TOT MPOLECC MOMKET HasblBaTbCA UK
XapaKTepu3oBaTbCA B 06LLENPUHATOM CMbIC/IE B KaXKA0M U3 CTPaH-Y/1IeHOB.

Ba)*kHO OTMeTUTb, 4YTO CCbIIKM Ha KopgeKkc He 3aTparvMBaloT AENCTBUA HALMOHA/NbHOrO
3aKOHOAATeIbCTBA MM NPABUA, PErYANPYIOWMX OTAeNbHble chepbl AeATENbHOCTH.

OpraHusaumu, NpeaocCTaBasfoWmMe yeayru meamaumm, moryt paspabatbiBath 6osiee noapobHble
KogeKcbl, npumeHaeMble K KOHKPETHOMY KOHTEKCTY UM K BUZam npeasiaraembix UMW yCayr meanaumm,
a TaK)Ke K KOHKpeTHbIM cdepam, TakKMM, KaK, Hanpumep, meanauma B CeMenHbIX genax unm B cpepe
notpebnaeHuns.

KakoBbl ke 0CHOBHble NonoxeHua Kogekca nosegeHna 4na meamaTopos?

Mpexae Bcero, cienyet OTMETUTb TO, YTO MeaMaTopbl AOMKHbI OblTb KOMMNETEHTHLIMU U UMETb
HeobxogMmble 3HaHUA B chepe meamaumn. Mpu 3TOM BarKHbIMM GaKTOpaMM ABAAIOTCA HagJjerkallee
obyyeHne M NOCTOSHHOE COBEPLUEHCTBOBAHME UX TEOPETUYECKMX U MPAKTUYECKMX HaBbIKOB B 06/1acTu
Meanaunm C Y4eTOM BCEeX OTHOCALLMXCA K 3TOMY CTaHAAPTOB WAM TpeboBaHMM, CBA3AHHbLIX C WX
aKkKpeauTaumen. Kpome Toro, meamatop, Npexae Yem NPUHATb NPeasiorKeHue BbICTYNUTb B KayecTBe
MeamaTopa, A0IKeH yoeamTbcs B TOM, YTO OH MMEET A0CTAaTOYHbIM ONbIT PaboTbl U KOMMNETEHTHOCTb A1
nposefeHMa meguauuu, M no TpeboBaHUIO CTOPOH NPeaoCcTaBUTb MM WMHOOPMAUMIO O CBOEM
npeaplaylien AeatenbHOCTU 1 06 umetoLLLemcsa onbiTe paboThbl.

BarkHeMwmnmm npMHUMnamm AeaTe/IbHOCTU MeamnaTopa ABAAKTCA:

He3aBMCMMOCTb W HeHnTpanuteT. Meamatop He BnpasBe AeNCTBOBaTb WAM, €CAM OH Hayan
AeincTBoBaTb, MNPOAO/MIKATbL AeNCTBOBAaTb 6e3 BbIACHEHMA npeaBapuUTeIbHO BCEX OOCTOATENbCTB,
KOTOpble MOTYT MAU MOran 6bl NOBAUATL Ha €ro He3aBUCMMOCTb MU Bbi3BaTb KOH(PAUKT MHTEPECOB.
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0653aHHOCTb BbIACHEHUA TaKUX OBCTOATENLCTB ABASAETCA MOCTOAHHbIM TpeboBaHMEM Ha MPOTAKEHUM
BCEro npouecca meauaumu.

K Takmum obcToATeNnbCTBaM OTHOCATCA:

Nto6ble INYHbIE UK Ae/I0Bble OTHOLWEHMA C OAHOM U3 CTOPOH;

nobas, byap TO npasmaa MAW KocBeHHasa, ¢uHaHcoBaa MO0 WMHAs 3aMHTEPEeCOBAHHOCTb B
pesynbTaTtax meamnauuu;

npeablaywan AeaTe/ibHOCTb MeamaTopa Uan Koro-1mbo U3 ero KomnaHum, NnpeanpusaTua B tobom
MHOM KayecTBe, KpoMe meamaTopa, B No/b3y OA4HOM M3 CTOPOH.

B Takux cny4yasx meamaTop MOMKET COrlacuMTbCA Ha MpoBeAeHMe Meavauum Uan NpPoaosiKUTb
nposeseHMe MeaMaummn, TONIbKO eC/IM OH YBEPEH B CBOEW CMOCOBHOCTM OCYLLECTBAATL MeAMaumIo ¢
cobntoaeHnem NoaHON HE3ABMCMMOCTU U HelTpanuTeTa, obecneymBalowmx NOAHYO 06BEKTUBHOCTb, U
npwu onpeaeneHHOo BbIParKEHHOM COr/lacmn CTOPOH;

becnpuctpactHocTb. MeauaTtop Bceraa [AONKeH nOeicTBoBaTb abCoNOTHO OO6BLEKTMBHO MO
OTHOLLEHUIO K KaXKA0M U3 CTOPOH U CTPEMUTLCA ObITb BOCMPUHATLIM KaK AENCTBYOWMIA U CTPEMALLUINCS
NnpeaocTaBAATb YCAYIM KaXKaoW M3 CTOPOH OTHOCUTE/NIbHO TOrO, YTO KacaeTca meamaumn, OAUHAKOBbLIM
06pasom, C yBarKeHMEM K NnpoLeccy meanaumu.

Yto KacaeTca npoueaypbl NPOBEAEHUA Meauaunn, meauatop AoNXeH ybeamtbca B TOM, 4TO
CTOPOHbI NOHMMaAIOT 0COBEHHOCTM NpoLecca mMeanaumm U poab MeanaTopa U CTOPOH B 3TOM NpoLecce.

B yacTHOCTH, OH A0/MKEH Nepes NPUHATMEM Ha cebs 0653aTenbCTB NO NPOBEAEHUID Meanalun
yb6eamTbcs B TOM, YTO CTOPOHbI MOHA/IM YCI0BUA U NONOXKEHUA COralleHMA O NPoBeAeHUM Meanaunm,
BK/ItOYAA, B YACTHOCTM, BCE MOJIOXKEHMA, Kacatowmeca 06a3aTenbCcT8 meamaTopa M CTOPOH B OTHOLUEHUM
KOHGUMAEHUMANBbHOCTN <222>, U BbIPA3W/IN CBOE COracue C STUMM YCI0BUAMM U MOIOKEHUAMMU.

<222> MegnaTop [AO0MKEH XPaHUTb B KayecTBe KOHOUAEHUMANbHOW BClO MHPOpMaLUIO,
NnoJiydeHHyIo B npoLuecce NpoBeaeHnsa MeanaLmm Uan CBA3aHHYIO C Hel, BKAoYaa GaKT, YTo meguaumn
byzeT npoBedeHa WK yXKe UMesla MecTo, 3a UCKIOYEHUEM Cly4aeB, eC/iM 3TO CBA3AHO ¢ TpeboBaHUAMU
3aKOHa WM OCHOB 06LEeCcTBEHHOW NOANTUKK. JItobas nHPopmaLuma, noBeaeHHaAs KOHOUAEHUMANBHO 40
cBeAeHus meamaTopa O4HOM U3 CTOPOH, He A0NKHa A0BOAUTLCA UM A0 CBeAEeHUs APYroi CTOPOHbI, 3a
NCKOYEHNEM C/IY4aEB, €C/IN Ha 3TO UMEETCSA COrlacue APYroi CTOPOHbI UK 3TOro TpebyeT 3aKOH.

Meguatop AO/IKEH NPOBOAMTL MPOLEeAypYy Haanexalwmm obpasom, NPMHMMAs BO BHUMAHWE
obcToATENbCTBA A€a, B TOM YMC/ie BO3MOMKHbIM AMCOAanaHc CMA WU HOPMbl MpaBa, BO3MOMHble
Nno)KesaHus CTOPOH WM HeobXxoaMMOCTb ObICTPOro yperyanposaHua crnopa. CTOPOHbI NOJHOCTbIO
cBOOOAHbI B OTHOLIEHMM BbIPAYKEHUA COrlACMA C MEAMATOPOM - CO CCbIIKOW HAa MpaBuia MAU UHbIM
06pa3om C TEMU METOLAMM, KOTOPbIE A0XKHbI UCNOJIb30BATLCA NPU MPOBEAEHUN MeSMaALLUN.

MegmaTtop, ecin OH MOCYUTAeT 3TO LenecoobpasHbiM, MOXKET, NPOUHPOPMUPOBAB CTOPOHDI,
NPeKpaTUTb Npoueaypy Meauaumm ¢ y4eTom OOCTOSTENbCTB AeNa U CBOEM KOMMETEHUMM B CAyvasX,
KOrga Hamevalolleeca CcOrfaweHue ABAAETCA HEBbIMOJHUMbBIM  MAM  HE3aKOHHbIM AMbo Korga
NPoAOIKEHNE NpOLLEeAYPbl MeaNaLLMK BPAL, M NPUBEAET K NONOKMUTENbHOMY pe3yibTaTy.

MpumnputenbHbliii pernameHt OHCUTPA/1 1980 r.

CornacHo PerfiameHTy OH MNpUMeEHAETCA [ANA COrNAacUTeNbHOro YperyanpoBaHuMA CNOpoB,
BO3HUWKAOLWMX U3 AOTOBOPHBIX MU MHbIX MPAaBOOTHOLLIEHWUI, KOFA4a CTOPOHbI CTPEMATCA YperyampoBsaTb
CNop MMUPHbIM NyTem. CTOPOHbI MOFYT U3MEHATb UM UCKNIOYATb Ntobble NoNoXKeHUs PernameHTa.

B paHHOM [JOKYMeHTe yperyimpoBaH NOPALOK paspelleHns CropoB Yepes MNOoCpPeaHUKOB,
COrnacoBaHMe KaHAMAATypbl NOCPeSHMKA UM NOCPEAHMKOB, A TaKXKe NPUHLUMIMbI pa3peLleHmns cnopa.

OCHOBHblE OPUANYECKM 3HAYMMbIE MONOMKEHMUA, KOTOPble HAWIM B HEM OTpaXKeHWe, MOXKHO
0603HaunTb ceayoLmMm o6 pasom:

onpeaeneHne Hayvana CoOrnacuTenbHOM npouenypbl (ANA uenen ynopafovYeHUs OTHOLLEHWIA
CTOPOH, a TaK»Ke BO3MOHOI0 NMPUOCTAaHOB/IEHUA TEYEHWUS CPOKA MCKOBOM AaBHOCTH);

YCTaHOBNIEHWE MOPAAKA Ha3HayeHWss NOCPEeAHMKOB, a TaKke TpeboBaHW HE3aBUCMMOCTU U
6ecnpuCcTPacTHOCTN NOCPEAHMNKOB, MPABU UX NOBEAEHMUA B Cly4ae KOHPIMKTA UHTEPeCOB;

3aKpenieHrMe npuHUMNA KOHOUAEHUMANbHOCTM npoueaypbl nocpeaHuyectBa (npuobpetaer
ocoboe 3HauyeHMe B Tex C/y4yasx, KOrga MnocpegHUMYecTBO OKas3anocb 6esycrnewHbiM UM CTOPOHBI
BbIHY»KAEeHbl 06paLLaTbCA 33 paspeLleHnem cnopa B Cy4 UAK B APYron OPUCAMKUMOHHBIM OpraH);
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YCTAaHOBNEHME OrpaHUYEHUA WCNONb30BaHMA KOHKPETHOM WHbopmaumMnm B Mocaeayowem
cyaebHom mnu apyrom pasbupatenbcree;

yCTaHOBAeHWEe npasuna o6 o006s3aTesIbHOMW Ccuae AOCTUTHYTOrO CTOPOHAMW  COFMALIEHUA U
npuMBeAeHNN ero B UCMOJIHEHME.

Kak otmeuaet E.WN. HocbipeBa, K 3aKOHOAATE/IbHOM pernameHTaumMm MOryT ObiTb OTHECEHbI TaKKe:

nopsaoK MHULMMPOBAHMA MNpoueaypbl nocpeaHudectsa (06A3aTenbHbI MAM A06POBO/bHbLIN).
Ecnn ob6Aa3aTenbHbIN, TO A0MKHbI YCTaHAaBANBATLCA rapaHTUM obecnevyeHns npaBa Ha cyaebHyto 3aWwmTy;
ecnn fobpoBOo/IbHbLIN, TO ONpeaenseTca MexaHM3m Nosy4YeHUA COrnacusa CTOPOH;

KaTeropum gen, no KOTopbIM AOMNYCKAeTCA UCNOJ/Ib30BAHUE NOCPEAHMYECTBA, AN KaTeropun aen,
Mo KOTOPbIM NOCPEeAHNYECTBO HEAOMYCTUMO;

KPYr /1L, KOTOpPblE MOFYT BbIMO/HATL GYHKUMM NOcpeaHUKa, n TpeboBaHua, npeabaBasdemble K
NOCPeaHUKY;

nopsaoK NpuBAeYeHMA NocpeaHNKOB ANA A0oCcyAebHOro yperynpoBaHumsa Cnopos;

CPOKM 1 rpaHuLbl NpoBeaeHMA nocpeaHMYecTBa (B YaCTHOCTU, B TEYEHWE KAKOro BPEMEHM rnocse
BO3OYKAEHUS Oefa B cyde MOXKeT UMEeTb MEeCTO MOCPeAHWYecTBO - A0 Hayasia NOAroTOBKM Aena K
cyaebHomy pa3bupaTenbCcTBy UM NOCAE €r0 OKOHYaHUS);

npoueccyanbHble NOC/AeACTBMA MCNONAb30BAHMA Npoueaypbl NOCpeaHMYecTBa B Cyae B Ciay4vae
OOCTUMKEHMA CTOPOHAMM cornaweHus o6 yperyampoBaHMM cnopa M B C/yyae 6esycrnewHocTu
nocpeaHuyecTsa <223>.

<223> HocbipeBa E.N. MeTtogmueckme wn TeopeTUYeCKMe OCHOBbl MpenofaBaHuA Kypca
"MocpeanHnyectso (meamauma)". B KH.: XpecTomaTns anbTepHaTUBHOrO paspelleHns cnopos: YyebHo-
MeToAMYeckne martepuanbl M npaxkTuyeckue pekomeHgauum / Coct. I.B. CesactbaHoB. CM6.: AHO
"Pegakuus xypHana "Tpeteickuia cyq', 2009. C. 389, 390.

MpumnpuTeNIbHOE NPOU3BOACTBO HAYMHAETCA MNyTem HamnpaBAeHUAs OAHON CTOPOHOM ApPYroW
CTOPOHE MUCbMEHHOIO NPUIaLeHNA O TAaKOM NPOU3BOLCTBE C KPAaTKUM U3/IOKEHMEM NpeaMeTa Cnopa.
MpuMupuUTENbHOE NPOU3BOACTBO CYMTAETCA HEHaYaBLUMMCA, €C/M  Apyras CTOpPOHa OTKAOHAET
npeaoxXeHne o HemM WK ecnun nepeas CTOPOHA He nosyynna B 30-OHEBHbIN CPOK OT APYrol CTOPOHbI
Kakoro-nnbo coobuieHns no sTomy Bonpocy. Mo cornalweHuto CTOPOH B NpoLeaype MOryT y4acTBOBaTb
OAMH nNpumMUpUTENb UAKM 6onee. B cnyyae ecnn CTOPOHbI He A0roBOPATCA MO KaHAMAaTypam
npumupuTenei, To OHM MOryT COrlacoBaTb B KauyecTBe PEKOMEHAYIOLLEro opraHa Kakyr-nnbo
OpraH13aUmio UAM LD, KOTOPble NPOU3BEAYT COOTBETCTBYIOWME Ha3HayeHusa. OgHaKo B OT/ivuuMe oT
apbutpaxkHol npoueaypbl TaKMe HasHaYeHUA NPUMUPUTENEN HE HOCAT NPUHYAUTENIbHOIO XapaKTepa.

Mocne HazHayeHMA NPUMUPUTENb 3aMpallMBaEeT y CTOPOH HeobxoAnMble maTepuanbl, onpeaenser
Bpems U mecTo pasbupartenbcrsa. Mopagok npoueaypbl NPUMUPUTENb onpeaenseT CaMoCTOATENbHO,
PYKOBOACTBYACb MPUHLMNAMM OOBEKTUBHOCTM U CNpaBeaIMBOCTM M NPeaoCcTaBNAs CTOPOHAM paBHble
BO3MOXHOCTU ONS U3/I0XKEeHMA U 0BOCHOBAHWA CBOeW No3uuuu. Ecan CTOpOHbI AOCTUINM MUPOBOTO
cornawieHus, TO OHW BblpabaTbiBalOT ero W noAnucbiBatloT. ITy GYHKLUMIO MOMET BbIMOJHUTL
NPUMUPUTENb, €C/TIU CTOPOHbI NONPOCAT ero 06 aTom.

B cootBeTcTBUM co cT. 7 PernameHTa NOCpeaHWK He3aBUCMMO M BecnpucTpacTHO OKasblBaeT
CTOPOHaM MOMOLb B UX CTPEMJIEHUN AOCTUYb MMPHOIO YPEryanpoBaHUs MX CNopa, PYKOBOACTBYAChb
NPUHLMNAMKN 0B6BEKTMBHOCTM, HEMPEAB3ATOCTU U CNPaBea/IMBOCTU, YUNTbIBAS, Cpeam Npoyero, npasa u
06A3aHHOCTN CTOPOH, COOTBETCTBYIOWME TOProBble 0OblMAM W CBA3AHHbIE C AAHHbIM CMOPOM
06CTOATENbCTBA, BKAOYAA C/NOMMBLUYIOCA MEXAY CTOPOHAMM AOE/I0BYHO NMpPakTUMKy. MNocpegHuK moxKeT
BECTM COr/lacUTENbHYIO Npoueaypy TakKMm 00pa3omM, KaKOM OH CUYMTaeT HagaeXKallum, y4duTbiBan
obcToATeNnbCTBA Aena, NOXKenaHWs CTOPOH, BKAOYas NPOCcbby CTOPOHbI O TOM, YTObGbl OH 3ac/yLwan
YCTHble 3asB/IEHUA M HEOOXOAMMOCTb CKOpeMLero yperynmpoBaHua cropa. Kpome Toro, nocpegHuk
MOXKeT Ha ntobon cTagmm cornacuTenbHoOW npouesypbl BHOCUMTb MpeasiorKeHua ob yperyimpoBaHuu
cnopa. Mpu atom He Tpebyetca, UTOObI TakMe NpeasoKeHusa Aenaancb B NUCbMEHHOW ¢dopme U
COMNpPOBOXAA/NCh U3/I0KEHNEM MOTUBOB.

MpuMmunpuUTENbHOE NPOM3BOACTBO MOXET BbITh 3aBEPLUEHO CaeaylolMm obpasom:

noanuMcaHMemM CTOPOHaMM MUPOBOIO COrNallieHnA - B AeHb ero noAnuncaHus;

NMUCbMEHHbIM 3aAB/eHMEeM MocCPeAHUKa MOoC/Ne KOHCyNAbTaluMW CO CTOPOHaAMM O TOM, YTO
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AanbHeNLLIMe yCUNANA B pamMmKax cCorlacutesibHol npoueaypbl 6onee ceba He onpasabIBaIOT;

NUCbMEHHbIM 3asiBIEHUEM CTOPOH, aZlpeCcoBaHHbIM MOCPEAHUKY, O TOM, UYTO COr/acuTesbHas
npoueaypa NpeKkpallLaeTcs;

NMUCbMEHHbIM 3asiBIEHMEM OLHOM M3 CTOPOH, HanpaBJEHHbIM APYroi CTOPOHE U MOCPELAHMKY,
€C/1M TAKOBOW Ha3HauyeH, 0 TOM, YTO COr/lacuTe IbHan NpoLleaypa NpekpalLaeTca.

Ba)kHO OTMEeTUTb, 4TO MocC/Ae npeKpaleHUa CcorlacuTeNbHOM npoueaypbl  NOCPeAHUK
YCTaHaB/AMBAET CYMMY W3AEPXKEK COrnacutesibHOM npoueaypbl U B MNUCbMEHHOM YBEAOM/IEHUMU
coobuaetr ee cTtopoHam. TepMuH "M3aeprKKU" BKAOYaAeT roHopap nocpefiHWKa, pasmep KOToporo
[0/1KeH ObITb Pa3yMHbIM; NyTEBbIE U APYrne pPacxodpl, MOHECEHHble NOCPeAHMKOM; NyTeBblE U Apyrue
pacxogpbl CBUAETENEN, NPUBAEYEHNE KOTOPbIX OblIO NPeasoXKeHo MoCcpeaHUKOM C COrlacus CTOPOH;
ONAaTy yCcayr SKCnepToB, NPMBAEYEHNE KOTOPbIX OblIO NPeanoXKeHo NoCpeaHUKOM C COr/lacus CTOPOH;
onnaTty coaencTsmaA. ITU pacxodbl CTOPOHbI OMAAYMBAlOT MOPOBHY, ECAM HE COracoBaHO MHoe. Bce
Apyrve pacxodbl HECET KaxK4an CTOPOHa.

PernameHTOM TaK»Ke yCTaHOBNEHO:

1) NnocpeAHUK He MMeeT NpaBa BbICTYNaTb B KaYecTBe apbuTpa UAK B Ka4ecTBe NpeacTaBuUTeNs nam
agBoKaTa KaKon-nMbo w3 cTopoH B nobom apbutpaxkHom wunu cyaebHom pasbupatenbcrse B
OTHOLLEHUM Ccnopa, ABAAIOWErocs npeamMeToMm cornacuTenbHoin npoueaypbl. CTOPOHbI He MOryT
npuB/ieKaTb NOCpeaHMNKa B Ka4yecTBe CBUAETENA B XOAe TaKoro pasbuparenbcrsa;

2) CTOpPOHbI HE MOTYT UCMNO/Ib30BaTb B KAauyecTBe A0Ka3aTeNbCTBa B apbuUTparkKHOM UK cyaebHom
pa3bupaTenbcTtBe MO CMNopy, KOTOPbIM ABAAACA NpPeaAMETOM MNPUMUPUTENIBHOIO NPOU3BOACTBA,
cnegytouee:

MHEHUA WAU NpPensIo’KeHUs, BbICKa3aHHble ApYyroli CTOPOHOW B OTHOWEHWU BO3MOKHOTIO
yPeryanpoBaHusa cnopa;

NPU3HaHWUA, CAe/laHHbIe APYroi CTOPOHOM B XO€ COrNacuTeIbHOM npoueaypsbl;

npeanoXeHna NocpeaHnKa;

TOT $aKT, YTO ApYyras CTOPOHa NPOSABUIA TOTOBHOCTb NPUHATb NpeaoXKeHne 06 yperynampoBaHum,
cAenaHHoe NoCPeaHUKOM.

K unMcny OCHOBHbIX [OOKYMEHTOB PEKOMEHAATE/IbHOTO XapaKTepa Ha ypoBHe Poccuiickoi
depepaunn oTHocATCA: PernameHT Mo NPOBEAEHUIO MPUMUPUTENbHOM Mpoueaypbl € y4YacTuem
nocpegHuKka Konnermm nocpegHMKoB, a Takke CornacutenbHblt pernameHT MKAC npu TMNMN PO.

PernameHT no nNpoBeAeHUIO NPUMUPUTENIbHOM Npoueaypbl C yd4acTuem nocpefaHuka Konnernm
nocpeaHUKoB 6bi1 yTBEpKAeH MpuKazom ToproBo-npomMbilAeHHOW Nanatebl Poccuiickon ®epepaumm ot
12 masn 2006 r. <224> (nanee - PernameHr).

<224> C usmeHeHUsMM, yTBepKaeHHbIMU Mpukasom TMNM PO ot 30 gekabpa 2008 r. N 72.

B cooTBeTCTBUM C AaHHbIM PernameHTOM NpUMMpUTENbHaA npoueaypa C yd4acTMem nocpegHuKa
ABNAETCA a/NbTepHaTUBHbIM (BHecyaebHbIM) cnocobom paspelleHua KOHGAUKTOB, pasHornacuin u
CNOPOB, BO3HUKWKNX B Cchepe KOMMEPYECKUX OTHOLIEHMI, HanpaBieHHbIM Ha BblpaboTKy
B3aMMOBbIFOAHbIX WAN B3aMMOMPUEMIEMbIX YCNOBUIA MX paspelleHus M Ao6poBO/bHOE 3aKaloyeHue
CTOPOHAMMU COrNalleHus B COOTBETCTBUM C BbipaboTaHHbIMM YCOBUAMMU.

B coOTBETCTBMM C COrNalleHMEem CTOPOH NOCPEeAHUMK MOKET TaKXKe MPUHMMaTb yyacTue B UX
neperoBopax, 3aK/Jl4YeHUW MMM [OrOBOPOB M B APYrMX C/Ay4asX, KOr4a CTOPOHbI MPU3HAKT 3TO
HeobxoaMMbIMm.

CornacHo cT. 1 PernameHTa CTOPOHbI, Xenalwuwue yperyiMpoBaTb BO3HUKILMIK MeXay HUMMU
KOH®AMKT, pasHornacue anMbo cnop ¢ ydactvem nocpeaHuka, obpatatotca B Konnernio nocpeaHUKoB €
COBMECTHbIM 3asiB/IeHMEM O NPOBeAEeHUN NPUMUPUTENBHON NpoLeaypbl, KOTOPOE AONKHO COAEPKaTb:

HanmeHoBaHWe (pammnunio, MMA, OTYECTBO) CTOPOH, MX agpeca, Homepa TenedoHoB, aKCoB,
afpeca 3N1eKTPOHHOM NoYTbI;

bammnunm, nmeHa, 0T4ECTBa YNOSHOMOYEHHbIX NpeAcTaBuTesiel, eciv TaKoBble UMeLoTCH;

KpaTKoe onmncaHue CyLLLecTsa Crnopa, BK/AoUaloLee OLEeHKY ero CTOMMOCTY;

dbammnunio, MMa, OTYECTBO Ha3HAYaeMOro CTOPOHAMW MOCPEAHMKA WM COBMECTHYIO Mpocbby o
Ha3HayYeHMM MocpedHUKa C yKasaHuem TpeboBaHWUn K ero Keanndukaumm. Kpome Toro, K 3aaBAeHUIO
npuaaraloTca [AoKa3aTenbCrsa ynaaTbl PerMcrpaumoHHoro cbopa, onpeseneHHOro MnosioXKeHnem o
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cbopax 1 pacxoaax.

CneagyeT OTMETUTb, 4YTO MOCPEeAHWK He BMpaBe MNPUHMMATbL MNOpPyyYeHMe O MpoBeAeHUM
NPMMUPUTENIBHON Npoueaypbl HENnoCPeACTBEHHO OT CTOPOH. B cnyyae ob6palueHua CTOpOHbI K
NOCPeHUKY OH PasbsCHAET el NOpPAAOK MPOBEAEHUA NMPUMUPUTENIBHOWN NpoLeaypbl, YCTAHOBIEHHbIN
PernameHtom.

Yto KacaeTcAa NpoBeAeHUs MNPUMUPUTENBHOM NpoLeaypbl, TO COrAacHO PernameHTty, ecnu
CTOPOHbI He NpeaycMOTpesn WHOe, OHa MPOBOAMTCA OAHMM MNOCPEAHUKOM, KOTOpbIn M3bupaetcs
CTOPOHaMU M3 CrncKa vneHos Konnernm nocpefHMKOB NO NPOBEAEHUIO NPUMUPUTENbHBIX nNpoueayp
npu Toproso-npombliwneHHon nanate Poccuiickoit Pepepaunmn mnm ¢ oborogHOro cornacua CTOpoH
npeasaraeTca cammmm cTopoHamu. B ciyyae ecnm B 30-gHEBHbIN CPOK CO AHS NOCTYN/AEHUA 3anaBAEHUA
B Konnernto nocpeaHUKOB CTOPOHbI HE AOrOBOPU/IMCL O KaHAMAAType MnocpeaHuKa, OH HasHayvaeTcs
MNpepcepatenem Konnermm nocpegHMKOM C y4eTOM MOXKeNaHUM CTOpPOH. [pu 3TOM yKasaHHble B
PernameHTe GpyHKLMN €ANHONNYHOTO NOCPEAHMKA PAcnpOCTPAHAOTCA U HA y4acTue B NPUMUPUTENIbHON
npoueaype AByx 1 bonee nocpegHUKOB.

Kak u B noboli npumupuTenbHoin npoueaype, NoOcpeaHUK U CTOPOHbl AO0/KHbI cobnoaaTtb
KOHPUAEHUMANbHOCTb B OTHOLLUEHUM BCEX BOMPOCOB, KacaloWMXcs AaHHOW npoueaypbl. TpeboBaHue
KOHOUAEHUMANBHOCTU PaCNpPOCTPaHAETCA M Ha COrNalleHue CTOPOH, AOCTUIHYTOe B pesysbraTte
NPUMUPUTENBHON MpOLEeAYpPbl, KPOME C/y4yaeB, Korga PackpbiTUE TeX WM WHbIX €ro MNoJIOXKEHWUN
HeobxoAMMo AN Uuenei BbINoJIHEHUA TAKOro CornalleHuns.

B cooTBeTcTBUM cO cT. 3 PernameHTa NoAroToBKa K NPOBEAEHUIO NPUMUPUTENIBHOW Npoueaypbl
OCYLLECTB/IAETCA CO BCEMU CTOpPOHamu cropa. lpuv NoArotoBKe K MPOBEAEHUIO MPUMUPUTESIbHOM
npoueaypbl Ha3HA4YalOTCA KOHCY/bTaUMW C  PYKOBOAMUTENAMM OPraHuM3auuii, WHAMBUAYAbHbIMU
npeAnpUHUMATENS MKW, WMHBIMU TPaXKgaHaMW, SABAAOWMMMUCA CMOPALMMKM CTOPOHAMKU U (MKM) Ux
npeacraBuTenamm.

KoHcynbTauum co cTopoHamm No nNpoBeAeHUI0 NPUMUPUTENIbHOM NPoLEeaypbl HAYMHAKOTCA TOJIbKO
nocne npeabAB/IeHUss CTOPOHAMM A0Ka3aTeNbCTB YN/IaTbhl UMM perncTpaumnoHHoro cbopa n npoBogAaTcs
NocpeaHUKOM A/15: BbIACHEHUA 0O6CTOATENBbCTB CNOPA U NO3ULMIA CTOPOH; onpeaeneHna HeobxoAnMbIX,
OTHOCALLUMXCA K CNOpy, AOKYMEHTOB; MNpeaBapUTENbHOrO oOnpeaeneHua yciosui, TpeboBaHUN K
NoXKeflaHW CTOPOH K MPOBEAEHUIO MPUMUPUTENBHOW Npoueaypbl U ee pesyibTaTaM; BblACHEHUA
MHEHMWSA CTOPOH O npegnonaraemMom BpeMeHW, HeobxoaAMMOM AnA NPOBeAEeHWs U 3aBepLleHun
NPUMUPUTENBHOM NpoLeaypbl; ONPeaesieHMA MecTa U BpeMeHW Havyaia NpoBeAeHUA NPUMUPUTENbHOM
npoueaypsbi.

B npouecce KOHcynbTauuii Mexay CTOPOHaMMW 3aKatoyaeTca AOroBop, rae ycTaHaBAMBalOTCA
pa3mep, NopsAoK ynaaTbl U pacnpeneneHma mexay Humm cbopos M pacxofoB B CBA3M C NPOBEAEHUEM
NPUMKUpPUTENbHOWN NpoLueaypbl.

MpumunpuTenbHas npoueaypa NPOBOAUTCA TOJIbKO MpPWU ynsiaTe CTOPOHAaMM FOHOPAPHOro U
aAMWHUCTPATUBHOIO CH0POB.

Mocne 3aBeplUeHMA KOHCYbTaUWI AeHb NPOBEAEHNA NPUMUPUTENBHOM NpoLeaypbl HazHavaeTca
TakMm 06pasom, 4Tobbl obecnedynmTb MaKCMMasbHYI0 BO3MOXKHOCTb y4acTUsi B Hell pyKoBoauTenem
OopraHusaunini, UHAMBUAYaNbHbIX NpeanpuUHUMaTENnein NM60 MHbIX rpaxaaH, ABAAIOLWMXCA CNOPALLMMU
CTOPOHaMM.

B cnyyae HEBO3MOXKHOCTM JIMYHOTO Y4acTUA YKa3aHHbIX UL, AEHb NPOBEAEHUA NPUMUPUTENbHON
npoueaypbl Ha3HayaeTcsA TakKnm obpasom, 4Tobbl obecneyumnTb y4acTMe B HEN UX HagNeKalunm obpasom
YNOJIHOMOYEHHbIX NpeacTaBUTENEN, B YbeM HemnocpeacTBEHHOM BeAeHUM HaxoAMTCS BbIHECEHHbIN Ha
NPUMKUpPUTENBHYIO NpoLeaypy Bonpoc.

Ba)KHO OTMeTUTb, 4YTO NpoBeAeHMEe MNPUMUPUTENBHOM MNpouUeaypPbl HAYMHAETCA C NPOBEPKMU
MOJIHOMOYMI UL, MPUHUMAIOLIMX y4YacTUe B YPEeryampoBaHWUW Cnopa M AOCTUMKEHUWU COTNaLleHuA
CTOPOH.

MocpegHWK npeacTaBnseTcs CTOpoHam WM coobuwaeT o6 onbiTe CBoel NpodeccroHasnbHOM
aeaTtenbHocTU. CTOpoHaM TaKMKe PasbACHAKTCA OCHOBHblE NMPUHLUMMbI NPOBEAEHUA NPUMUPUTENLHON
npoueaypbl: A06POBONLHOCTL;, pPaBHOMPaBME CTOPOH; KOHOUAEHUMaNbHOCTb, HEWTPaNbHOCTb
nocpeaHuKa.

Kpome TOro, cTopoHbl MHOOPMUPYIOTCA O POAM NOCPeAHMKa B NPUMUPUTENbHOW npoueaype C
LUenblo AOCTUMKEHMUA COrnalleHus CTOPOH M O MpaBe CTOPoOH B noboe Bpema OTKasaTbcA OT
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NPOAO/IKEHUSA NPUMUPUTENBHOM NpoLeaypbl.

MocpeaHMK NnonHocTbio cBoboaeH B Bbibope cnocoba NnpoBeAeHUs NPUMUPUTENBHOM NpoLeaypbl
M OpraHM3yeT ee B UeNAX AOCTUXeHMAa Haubosbluen 3PpPeKTUBHOCTU MO CBOEMY YCMOTPEHMUIo, C
cobnogeHnem npu atom TpeboBaHt PernameHTa. Tak, eciv NOCPeAHUK cUMTaeT HeobxoaMMbim, OH
nposoanT 6ecesly C KaxKAoh M3 CTOPOH B OTAE/IbHOCTM, NPU 3TOM MHPOpMaUMA, NOJAyYeHHan npu
becese c 04HOWN M3 CTOPOH, MOXKeT bObITb NepeAaHa ApPYyroi CTOPOHE TONIbKO C paspelleHUss CTOPOHbI,
coobwmsLIen MHPoOpPMaLMIO.

MocpeagHMK TaKkke [AaeT BO3MOXHOCTb CTOPOHAM  BbICKa3blBaTbcA UM GOpPMyAnMpoBaTb
npeasioXKeHns, KoTopble, N0 UX MHEHUIO, MOTYT NPUBECTU K YPEryaMpoBaHuMIo Ux cnopa.

MocpeAHUK TaKKe B Xo4e NPUMUPUTENIbHON Npoueaypbl BblIABAAET AeNCTBUTE/bHbIA UHTEpEeC U
HamepeHUs Kaxgoh u3 ctopoH. Cobnwogas NpPUHUUMNLI HENTPanbHOCTM WU PABHOMPABUS CTOPOH,
nocpeaHWK BMpaBe C WX COrnacus BHOCUTb CBOM MPEAJSIONKEHUA OTHOCUTENbHO BO3MOMKHOCTEMN
pa3spelleHMm Cnopa 1 3aK/0YEHNA COOTBETCTBYHOLLLErO COrNalleHma CTOPOH <225>,

<225> CornalweHune CTOPOH 3aK/OYaeTca B MMCbMEHHOW GpopMe B TPEX IK3EMNAAPAX, KaXKAbli U3
KOTOPbIX NOANMCbIBAETCA NLLAMM, MPUHUMABLUMMM y4acTUe B MPUMUPUTENBHOM Npoueaype.

MpuocTaHoBNEHME W NpeKpaweHue NpPUMUPUTENIBHON Mpoueaypbl YCTAaHOBMEHO B CT. 6
PernameHTa. TaK, MocpefHWK NPUOCTaHABAMBAET MPUMMUPUTE/IBHYIO MNPOUEAYypPY B CAy4aax, Koraa
CYMTaeT 3TO LUenecoobpasHbiM, B YACTHOCTU NPU BO3HUMKHOBEHMM BPEMEHHOrO 3aTPyAHEHMA B
OOCTUMKEHMM CTOPOHAMM B3aMMOMNPUEMIEMOrO COMNALLEHMA; B MHbIX CAyYasax - No npocbbe ogHoM Anbo
obeunx cTopoH.

OcHOBaHWA NpeKpaLLeHMA NPUMUPUTESBHBIX NPOLLeAYp cneaytowme:

ecnM us3-3a bespeiictBus xota Obl O4HOM M3 CTOPOH CMopa MOC/Ae MPUOCTaHOB/IEHUA
NPMMUPUTENIBHOM NpoLeaypbl OHa He BO306HoBAsieTcA B 30-AHEBHbIM MO0 MHOM COrNacoBaHHbIN CPOK;

€Cnu JafbHelwee npoBeAeHMe BO30OHOBJ/IEHHOM MOC/AE MPUOCTAHOB/IEHUA MPUMUPUTENBHOMN
npoueaypbl 6yaetr npusHaHoO nocpegHUKoM nnMbo xoTa Bbl 04HOM M3 CTOPOH BecnepcnekTUBHbIM ANB0
CTAaHOBUTCA HEBO3MOXHbIM NO MHbIM 0O6CTOATENILCTBAM;

€C/IN UCTEK COMNacoBaHHbIN A1 YPeryiMpoBaHMa Cnopa CPOK U CTOPOHbI HE AOTOBOPU/IUCL O ero
npoaneHuny;

B C/y4asx, YCTAHOB/IEHHbIX MOI0XKeHMeM 0 cbopax 1 pacxoaax.

MpumupuTenbHaa npoueaypa CYUTAETCA MPEKPaLLEHHOW C MOMEHTA NOAMMCAHMA CTOPOHAMMU
COrnaweHma o AOCTUKEHUM NPUMUPEHUA UM NPEKPALLEHMM NpoLeaypbl.

CornacutenbHbit pernameHT MKAC.

CornacutenpHbin pernameHT MKAC npumeHaeTca ana COrnacuTeNbHOro yperyampoBaHma Cnopos,
MOTYLLNX NepenaBaTbca Ha paccmoTpeHne MKAC, B Tex ciyyanx, KOraa CTOPOHbl, CTPEMACL K MUPHOMY
YPEryMPOBaHUIO CMNOPOB, AOrOBOPWUINCE O MNPOBEAEHUM cornacutenbHon npoueaypbl B MKAC B
cooTBeTcTBUM ¢ CornacutenoHbim pernameHtom MKAC.

B cootsetctBumM ¢ § 2 CornacutenbHoro pernameHta MKAC CTOpOHa, *Kenatowas npuberHytb K
cornacutenibHow npoueaype, Hanpasnset 8 MKAC npocbby 0 cornacutesnibHon npoueaype, rae AoKHbI
6bITb YKa3aHbl:

HaMMEHOBaHMA N apeca CTOPOH;

KpaTKoe U3/I0KeHue CyLLLecTBa Cnopa;

pa3mep TpeboBaHus;

KONWA COrNalleHnAa CTOPOH O COorfacuTenbHoM npoueaype no CornacutesbHOMY perfamMeHTy
(ecnu TakoBoE AOCTUMHYTO);

NnoAnMCb YyNOJIHOMOYEHHOTO /IMLa.

B cnyyae ecnm mexay CTOPOHaMM OTCYTCTBYET COrM/lalleHWe O COrlacuTeNbHOM npoueaype no
CornacutensHomy pernameHTy MKAC, obpatuBluasca B cyh CTopoHa MoxeT npocutb MKAC
NpeaioXnTb APYro CTOPOHE MAW CTOPOHAM AaTb COrfacue Ha NpoBeAEeHWEe TAaKOW cornacuTesibHoOWM
npoueaypbl. B aTom cnyyae oTBeTCTBEHHbIN cekpeTapb MKAC goneH M3BeCTUTb APYryto CTOPOHY UK
CTOPOHbI O NPeaNoKeHNN 06PATUTBLCA K cornacuTenbHoM npoueaype no CornacutenbHOMY pernameHTy
MKAC v npeanaraet B CPOK He bonee TpuaLaTh AHeN ¢ AaTtbl noaydyeHuns nsseleHna MKAC coobwuTs o
CBOEM COMlaCuM UM OTKA3E Y4acTBOBATb B COMNIaCMTENbHOM NPOLEAYPE, A TAKXKE CBOE KPaTKoe MHEHMe
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Mo cyLlecTBy cnopa npu Ha/JiMuMmM TaKoro cornacus.

Mpu HenonyyeHUM oOTBETA B YKa3aHHbI CPOK WAW MNOAYYEHUU OTPULLATENIbHOTO OTBETa
cornacuTenibHas npoueaypa He MNPOBOAUTCA, O YeM OTBETCTBEHHbIM cekpetapb MKAC wu3Belwaer
CTOpPOHY, 0bpaTUBLLYIOCA € NPOCbb0I1 O cornacuTenbHOM Npoueaype.

MpM HanuMuuMm corfalleHna CcTOPOH o cornacutenbHoit npoueaype MKAC HasHavaeT
e4MHOINYHOIOo NocpenHuKa, ecin MHOe He YCTaHOB/EHO COrNalleHneM CTOpoH. B cooteeTtctBum ¢ § 4
PernameHTa npu BbINOAHEHUM CBOUX YHKUMIA MOCPESHUMKM [O0MKHbI ObiTb HecnpucTpacTHbIMU U
He3aBUCUMbIMU. [pM 3TOM B KayecTBe NOCPEAHMKOB HE MOFYT BbICTyNaTb /LA, 3aUHTEPECOBAHHbIE B
ncxoAe CornacuTesibHoM npoueaypbl.

Jlnuo, npuHMmatowlee Ha cebs GyHKUMM nocpedHMKa, A0/KHO coobuwate B MKAC o ntobbix
obcToATENbCTBAX, KOTOPbIE MOTYT BbI3BaTb COMHEHMA O ero 6ecnpmucTpPacTHOCTM MAN HE3AaBUCMMOCTH, a
TaKXKe 0 NtoboM TaKOM 0BCTOATENLCTBE, €C/IM OHO CTAHOBUTCS €My M3BECTHbIM BMOCNEACTBUMU B XOo4e
npoBefeHMA cornacuTesibHoM npoueaypsbl.

B cootBetctBuM ¢ § 16 PernameHTa coriacutesnibHas npoueaypa nNpeKkpawaeTca B Ccayyasax
noanuMcaHus CTOPOHaMWM MWPOBOFO COrNaleHUA; MUCbMEHHOrO 3anaB/IeHMA NocpedHMKa nochne
KOHCY/IbTalMKM CO CTOPOHaMKM O TOM, YTO Aa/ibHEWULLME YCUIMA B PaMKax COracuTenbHOW npoueaypbl
bonee cebs He onpaBAbIBAlOT, NMUCbMEHHOIO 3aABAEHUS CTOPOH WUIM OAHON W3 HWUX, aApPecoBaHHOro
nocpeaHuKy, o TOM, 4TO cornacuTenbHas npoueaypa npeKkpawaerca. [locne npeKkpaleHus
cornacuTenbHOM npoueaypbl MOCPeAHWK npeacTaBnseT B cekpetapuaT MKAC cooTBeTcTBylOWME
OOKYMEHTbI.

Yto Kacaetca apyrux rocygapcts, B Lsenuapum Lllopuxckoir ToproBoi nanaTtoi paspaboTaHbl
Mpasuna npouecca Lilopnxckoro MmHKU-Tpana, B benbruun - MpaBuna MMHKU-Tpana benbruiickoro UeHTpa
apbuTtpaxka u nocpegHuyectsa, B CLLUA AmepuKaHCKOM apbuTparkHOM accoumauunelt paspaboTaHbl U
NpUHATLI MpaBuaa yperyimpoBaHna KOMMEPYECKUX CMOPOB C NOMOLLbIO NOCPeAHNYECcTBa, KpoMe TOro,
cywectsyeT EAMHOOOpa3HbI aKT 0 MocpeaHUYecTse n ap.

§ 2. MocpegHunyecTBo (Meanaums) B pOCCUMCKOM
3aKoHoAaTe/bCcTBe

B Poccuitickoii ®depepaumy  HeobXOAMMOCTb CO34aHWA HOPMATUMBHbLIX MPABOBbLIX AKTOB,
PEryivpyloLmMx MexaHU3M peanusaumm NpUMUPUTENBHOW MNpoueaypbl, oTpaxkeHa B PeaepanbHoi
uenesoi nporpamme "PasButne cyaebHon cuctembl Poccum Ha 2007 - 2012 roabl", roe yKasaHo, yYTo
BHeApPEeHWe NPUMUPUTENbHBIX Npoueayp (BOCCTaHOBUTENbHOM HOCTULMMK), BHECYAebHbIX U AocyaebHbIX
cnocoboB  yperyiMpoBaHMs CMOpPOB, B TOM YMC/Ie BbITEKAOWWMX M3  agMUHUCTPATUBHBIX
NPaBOOTHOLWEHNN, ByaeT cnocobCcTBOBaTb CHUMKEHUIO HArpy3KM Ha cygen U, Kak cieactsme, SKOHOMUK
6l0OKETHbIX PECYPCOB WM MOBBIWEHMIO KayecTBa  OCYLWECTBAeHMA npasocyaua. [lpu  3TOM
npeanonaraeTca LWUPOKOe BHeApeHWe npoueayp MeavaumyM B KadyecTBe MEeXaHW3MOB peannsaumu
NONOXKEeHNN 3aKoHOB Poccuiickoin Pegepauuun, nNpeaycMaTpuMBalOLLMX BO3MOMKHOCTb MPUMUPEHMUA
CTOPOH.

B cBA3M C 3TMM HeobxoauMma pa3paboTKa HOPMATMBHbLIX MPABOBbLIX AKTOB, OMNpPeAeNsAoWmX
MEXaHU3M  peasn3auMM  YKasaHHbIX  MOJIOXMKEHMUIM, CTATyC  COOTBETCTBYIOLIMX  OpraHv3auui,
OCYyLLEeCTBAAOLWMX GYHKLMM MeamaLmun, a TaKKe pernamenT (npoueaypy) vx paboTbl <226>.

<226> NHbopmaums c canTa "depepanbHble uene.ble nporpammol":
http://fcp.economy.gov.ru/cgi-bin/cis/fcp.cgi/Fcp/ViewFcp/View/2011/225.

Kpome Toro, B cooTBeTcTBUM co CTpaterveir pasButUA ¢GUHAHCOBOrO pbiHKa Poccuiickon
depepaunn ao 2020 roga (oanee - CtpaTterus) <227> B LUeNAxX BHeAPEHUA MEXaHM3MOB MeAnauumn npu
pPacCMOTPEHMM KOPMOPATMBHbLIX CMOPOB HEOBXOAMMO pa3paboTaTb CUCTEMY MeP, CTUMYIUPYIOWUX NX
NPUMeHeHNe, HaAeNNTb COOTBETCTBYIOLUIA YNONHOMOYEHHbIN rocyaapCcTBEHHbI OpraH HeobxoAUMbIMU
NONHOMOYMAMM, CBA3AHHBLIMW C OpraHM3aumen 3ToM pPaboTbl M aKKpeauTaumein npodeccnmoHanbHbIX
meamaTtopoB. [lo mepe pasBUTMA MEXAHM3MOB M WHCTUTYTOB MeAuauum cnedyet pPacCMOTpPeTb
uenecoobpasHocTb BBeAeHMA o0b6a3aTenbHOro AocyaebHoro stana MCNO/Ab30BaHWA MeavauuMm npu
BO3HMKHOBEHWM OTAENbHbIX Hambonee CAOXHbIX KaTeropuMi KOPMNopaTMBHbIX CNOpoB B obnactu
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3MUCCUN LEeHHbIX Bymar, pasgena akTMBOB, CAVAHUIA U MOFNOLLEHNIA U B UHbIX CAYYanX, CYLECTBEHHbIM
obpa3om 3aTparnsaloLLMx npasa U MHTEPEChbl UHBECTOPOB.

<227> YTBeprKaeHa pacnopskeHuem [MpasutennbctBa Poccuitckoit ®Pepepaumm ot 29 pekabps
2008 r. N 2043-p.

B wuenAx co3gaHMA MpaBOBbIX YCNOBUM ans  npumeHeHua B Poccuitckoit Pepepauum
aNbTepPHATMBHOW nNpoLeaypbl YperyJMpoBaHUs CMOpPOB C Yy4acTUEM B KayecTBe MOCPesHMKa
He3aBMCMMOro nMua - meguaTtopa (npoueaypbl mMeauaumu), COLENCTBUA PA3BUTUIO MAPTHEPCKMX
OEeN0BbIX OTHOWEHUIA U GOPMUPOBAHUIO ITUKM AenoBoro ob6opoTa, FrapMOHU3aLMKM  COLMAbHbBIX
OTHOLWEHU bbin NpuHAT PepepanbHbii 3aKoH oT 27 mons 2010 r. N 193-®3 "O6 anbTepHaTUBHOM
npoueaype yperyiMpoBaHWs CNopoB € yd4acTuem nocpedHuKka (npouenype meguaumm)” (ganee - 3aKoH
0 meguaummn).

C npuHATMEM CNeLManbHOro 3aKoHa 0 Meanaunmn cosgaHbl YCN0BUA AN UHTErpaumm meamaumm B
POCCUICKYIO MPaBOBYIO Ky/AbTypy W MOJIOXKEHO Hayano Aas pasBUTUS YyacTHoM moaenu. OgHako ¢dakTa
MPUHATMA 3aKOHA, KaK WM3BECTHO, ele HeAOoCTaTO4HO ANA MOABAEHWS COOTBETCTBYHOLUMX MPAKTUK,
noaTomy Ans Toro, 4ytobbl mMeamauma CTana peasbHOW anbTepHaTUBOW cyaebHOMY pPacCMOTPEHUIO
CNopoB, elle NPeacTOUT PelnTb PAg, 4OCTAaTOYHO CNOXHbIX 3a4a4. OTMETUM INWb ABe OCHOBHbIE: BO-
nepsbIx, popmMnpoBaHME B CTpaHe Kopnyca npodeccMoHanbHbIX MEANATOPOB U, BO-BTOPbIX, pa3paboTka
ONTUMaNbHbIX MEXaHWU3MOB COr/1TAaCOBaHUSA MeANALNUN C OPUCANKLMOHHbIMK NpoLeaypamu.

MUTak, cornacHo cT. 4 3aKOHa O meAMnauun B Cayyae, eCIn CTOPOHbI 3aKAKYUAN COornaweHmne o
NpUMeHeHUn NpoLeaypbl MeamMauun U B Te4eHWe OrOBOPEHHOrO 41 ee NpoBeAeHUs Cpoka oba3annch
He obpalaTbCa B cyd WAM TPETENCKUIM cya ANs paspelleHMa cnopa, KOTOPbIA BO3HUK WM MOXKET
BO3HUKHYTb MEXy CTOPOHAMMW, Cy[ AU TPETEUCKUI cya NMPU3HAeT CUMYy 3TOro obA3aTeNbCTBa A0 Tex
nop, Noka yc/sioBma 3Toro 06s3aTeNbCTBa He 6yAyT BbINOJIHEHbI, 32 UCK/TIOYEHMEM C/TyYas, eC/IN OAHOW U3
CTOPOH HeobX0aMMO, N0 ee MHEHMUIO, 3aLWMTUTL CBOW NpaBa.

Ecnm cnop nepefaH Ha paccMoOTpeHWe cyda WAu TPETEWCKOro cyaa, CTOPOHbI MOTYT MPUMEHUTb
npoueaypy meauauumn B 1060l MOMEHT A0 NMPUHATUA pelleHMa No Cropy COOTBETCTBYIOWMM CYAOM
AN TpeTenckum cygom. OTNOXKEeHUe PacCMOTPEHMA Aena O CNope B CyAe WM TpeTerckom cyae, a
TaKKe  COBepLIeHMEe  WHbIX MpOLeccyasbHbIX  AEUCTBUA  onpegenseTcA  MpoueccyasbHbIM
3aKOHOAATE/IbCTBOM.

B cooTtBeTcTBMM C 3aKOHOM O MeauauMM MeAMaTUBHOE cornalleHue npeactaBnsetr cobow
OOCTUIHYTOE CTOPOHaMW B pe3y/bTaTe NPUMEHEHWs Npoueaypbl Meguauum K cnopy Wam cnopam, K
OTAeNIbHbIM Pa3HOr/IaCUAM MO CNOPY U 3aK/OYEHHOE B NUCbMEHHOMU dopme.

MeanaTuMBHOE corfalleHue - cornaweHuve, AOCTUrHYTOe CTOPOHamMM B pe3ynbTaTe npoueaypbl
Mmeauauuum, NpoBeaeHHOM Nocae nepeaayn cnopa Ha PacCMOTPEHME cyAa UM TPETEMNCKOro Cya, MOXKET
6bITb YTBEPKAEHO CYAOM MU TPETEUCKUM CYAO0M B KauecTBe MUPOBOrO COrNalleHUs B COOTBETCTBMU C
npoueccyanbHbiM  3aKOHOAATENbCTBOM  WAW  3aKOHOAATENbCTBOM O  TPETEMCKUX  cyaax,
3aKOHOATE/IbCTBOM O MEXKAYHapPOAHOM KOMMEPUYECKOM apbutpake.

MeanaTuMBHOE cornalleHne Mo BO3HWKLIEMY W3 TpaXKAaHCKMX MPaBOOTHOLLIEHMIA cropy,
OOCTUIHYTOE CTOPOHaMM B pesy/bTaTe npoueaypbl meanaunun, nposeseHHon 6e3 nepegayum cnopa Ha
paccMoTpeHue cyga WAW TPETeMCcKoro cyga, npeactaBnseT coboit rpa*kaAaHCKO-NpaBOBYH CAOE/KY,
HanpaB/IeHHYIO Ha YCTAHOBNEHWE, U3MEHEHWNE UM NPEKPALLEHNE NPaB U 06583aHHOCTEN CTOPOH.

K Takoi caenke moryT NpMMeHSTbCS NpaBuaa rpaxaaHCKoro 3akoHoaaTenbcTBa 06 OTCTYNHOM, O
HOBaLMW, NPOLLEHNN 40Ara, 3a4eTe BCTPEYHOro 04HOPOAHOro TpeboBaHMA, Bo3melleHMn Bpesa. Kpome
TOro, 3alMTa MpaB, HapyWeHHbIX B pe3y/ibTaTe HEWUCMNOSHEHUA WAW HeHaa/1eXKallero MCrnosHeHus
TAKOro MeAMaTMBHOINO COrNalleHus, ocyLlecTBAseTca cnocobamu, nNpeaycMOTPEHHbIMU FPaXKL4aHCKUM
3aKOHOAATEe/IbCTBOM.

K OCHOBHbIM NpUHLMNaMm npoueaypbl MeanaLmm OTHOCATCA:

NPUHLMN 3aKOHHOCTW, KOTOPbIA fABAsAETCA 06LlIenpaBoBbIM, T.e. MNPU MNPOBeAeHUM BCAKOM
NPUMMUPUTENIBHON NpouUeaypbl CTOPOHbI He [AO0/KHbl HapylwaTb TpeboBaHM 3aKOHOB W UHbIX
HOPMaTUBHbIX MPaBOBbIX aKTOB. K corKaneHuto, AaHHbIA NPUHUMN He Hallen OTpaxKeHus B 3aKOoHe O
Mmeauaunu;

npuHumMn aobposonbHOCTU. B cooTBeTcTBMM co cT. 7 3aKoHa O MeauauuM MNPUMEHEHUe


consultantplus://offline/ref=ED6B09FF83578452EB31384AB4B1385FA3CDFB4937AD492ED984BB5Dh6ABH
consultantplus://offline/ref=ED6B09FF83578452EB31384AB4B1385FAACEF14830AE1424D1DDB75F6Ch7A1H
consultantplus://offline/ref=ED6B09FF83578452EB31384AB4B1385FAACEF14830AE1424D1DDB75F6C718EEED4CFF3215CDE1C1Ch3A5H
consultantplus://offline/ref=ED6B09FF83578452EB31384AB4B1385FAACEF14830AE1424D1DDB75F6C718EEED4CFF3215CDE1C1Ch3A0H
consultantplus://offline/ref=ED6B09FF83578452EB31384AB4B1385FAACEF14830AE1424D1DDB75F6C718EEED4CFF3215CDE1C1Ah3A2H

npoueaypbl MeAnaLmMmn OCyLLLECTBASETCA Ha OCHOBaHMM COrNalleHns CTOPOH, B TOM YMC/1e Ha OCHOBaHUK
cornawieHua o NpMMeHeHuu npoueaypbl meanaumn. Ccbl/ika B A0roBope Ha AOKYMEHT, coAep Kallnit
YCNOBMA YPEryIMPOBAHUA Criopa NpU COAENCTBUM MeAMaTopa, NPU3HAETCA MeAMATUBHOM OroBOPKOW
Nnpu yC/I0BMK, YTO AOTOBOP 3aK/AOYEH B MMCbMEHHOMN dopme.

Kpome TOro, npoueaypa meamaumm moxeT bbiTb NPUMeEHEHa NPW BO3SHUKHOBEHUM CNopa Kak Ao
obpalleHma B cyd WM TPETEeMCKUIA cyd, Tak M nocsie Hadvana cyaebHoro pasbupaTtensctsa uau
TpeTeickoro pasbmpaTtenbcTsa, B TOM YMUCIE MO NPeSNoXKeEHUIO Cyabu MAN TPETENCKOTO CYAbK;

NPUHLMN KOHPUAeHLUManbHOCTU. KOHPUAEHLMANbHOCTE MOXKHO PacCMaTpPMBaTb B ABYX acnekTax:
KaK HerJiacHOCTb CaMol npoueaypbl, Tak U COXpaHeHWe B TaliHe WMHdOopMaLUKM, NMOJIyYeHHON B Xode
a/NIbTEPHATMBHbLIX CAyWaHMKA. HernacHocTb, npe)ae Bcero, npegnonaraetT MnpoBefeHME 3aKPbITbIX
3acefaHuit. MNocTopoHHME nLA MOTYT AOMYCKaTbCA TONbKO C COrnacusa cTopoH. B cooTBeTcTBUM co CcT. 5
3aKoHa 0 meguMaumm Npy NpoBeaeHMM Npoueaypbl MeanaLmm coxpaHaeTcs KoHPUAeHLManbHOCTb BCeM
OTHOCALLLENCA K YKasaHHOW npoueaype MHPOPMaLMK, 33 UCKIIOYEHUEM C/yyaeB, NpPeayCMOTPEHHbIX
denepanbHbIMM 3aKOHAMU, U C/TYYAEB, ECIN CTOPOHbI HE A0TOBOPUANCE 06 MHOM.

Meanatop He BnpaBe pasrnawartb MHPOPMaLMIO, OTHOCALLYHOCA K Npoueaype meavaumm u
CTaBWYO €My M3BECTHOW npu ee nposBefeHuMn, 6e3 cornacusa CcTOpoH. Kpome TOro, CTOPOHBI,
OpraHusaLmm, oCyLLEecTBAAOWME AeATeNbHOCTb MO obecneyeHnto NpoBeaeHMa npoueaypbl meamaumm,
MeamaTop, a TaKkKe Apyrne nuua, NpUCyTCTBOBaBLWIME MpM MNPOBeAeHMM npoueaypbl Meauaumu,
He3aBMCMMO OT TOro, CBfi3aHbl /M cyaebHoe pa3bupaTenbCcTBO, TPETEMCKoe pa3bupaTenbCTBO CO
CNOpPOM, KOTOPbIN ABAANCA NPeAMETOM NPOLEeAypbl Meamaumm, He BpaBe CCbiNaTbCA, €C/IN CTOPOHbI He
gorosopuancb 06 MHom, B xoae cyaebHoro pasbupartenscrsa UAM TPETeCcKoro pasbupartesnbcTBa Ha
nHdopmaumto o:

1) npeanoxeHun oOHOW M3 CTOPOH O MPUMEHEHUU Npoueaypbl MeauMauuu, PaBHO KaK U
rOTOBHOCTM OZHOW M3 CTOPOH K y4acTMio B MPOBEAEeHUM AaHHOM npoLeaypbl;

2) MHEHUAX WU NPenNOMKEeHUAX, BbICKAa3aHHbIX OAHOW M3 CTOPOH B OTHOLIEHWMM BO3MOMKHOCTU
YPEeryanMpoBaHusa cnopa;

3) Npu3HaHUAX, cAeNaHHbIX O4HOM N3 CTOPOH B X04e NPOBeAeHUs NpoLeaypbl meanaumm;

4) roTOBHOCTM OAHOIN M3 CTOPOH MPUHATH NPEANOXKEHME MeauaTopa WUAM APYroi CTOPOHbI 06
yperyanmpoBaHumu cnopa.

UcTpeboBaHMe OT MeamaTopa WM OT OpPraHU3aumMK, OCYLLECTBAAOWEN AeATeNbHOCTb Mo
obecneyeHno npoBedeHUs npoueaypbl meauvauuu, WHbOPMauUMKM, OTHOCALWENCA K nNpoueaype
Mmeauaumnm, He AONYCKaeTcs, 32 UCKIOYEHNEM C/lydaeB, NPeayCMOTPEHHbIX dpeaepanbHbIMU 3aKOHAMMU,
W C/ly4YaeB, ec/iv CTOPOHbI He A0TOBOPUIUCL 06 MHOM;

NPUHLMN paBHOMPaBMA CTOPOH. [aHHbIA NPUHLMN NOAPa3yMeBaEeT paBHble NpoLleaypHblie NpaBa
CTOPOH, UX OAMHaKOBble MPaBOBble BO3MOXHOCTU. [M03TOMY CTOPOHbI 061aAalOT paBHbIMKU MpaBamu
AenaTb 3anAB/IEHMA, BbICKa3blBaTb NPEA/IOKEHNS, BO3PaXKaTb M T.4., T.e. COBEPLIATb AENUCTBUSA, KOTOPblE
MM KakyTca HeobXoaMMbIMM ANA 3aKNH0YEHMUA B3aMMOBbIFOAHOIO COrNalleHus;

NPUHLMN COTPYAHNYeCTBa. [ aHHbIN NPUHLKN XapaKTepeH UMEHHO Ansa meauauuun. Ecam npuHumn
coCTA3aTeNbHOCTU NpeacTaBanaeT coboli NpaBWIO, COrlacHO KOTOPOMY 3aMHTEepPecOoBaHHble B UCXoe
Aena nvua oTcTaMBaloT CBOK MO3ULUMIO B Ccrope MyTem MpeAcTaBleHus [0Kas3aTenbCTB cyay U Apyron
CTOPOHE MO Aeny, BbICKasblBaHUA CBOWMX AOBOAOB M COOOpPAXKEHUW, AayM OObACHEHWMA M T.4., TO B
npoueaype MeAMauMM CTOPOHbI He OTCTAaMBAlOT CBOK MNpPaBOTy, a MNblTaloTca nNpUiTK K
B3aMMOBbIFO4HOMY MW B3aUMOLONYCTUMOMY KOMNPOMMUCCY;

NPUHLMN HE3aBUCUMOCTM U BecnpuUCTpacTHOCTU MegmaTopa. [aHHbIM NpUHUMN nogpasymeBaeT
3anpeT Ntob0oro NOCTOPOHHEro BMeLLATeNbCTBa UAM BO3AEUCTBUA HA meamaTopa MobbiX pUanMYecKknx
nnn ¢usmnyeckmx auu. B cootsetctBuM ¢ N. 6 cT. 15 3aKoHa 0 meauauun meamatop He Bnpase ObiTb
npeacTaBuTeIeM  KaKoM-IMO6O  CTOPOHbI;  OKas3blBaTb  KAaKOM-IMOO  CTOPOHE  OpUAMYECKYHO,
KOHCY/IbTAUMOHHYIO WU  WHYH TMNOMOLLb; OCYLLECTBAATb AOeATe/NbHOCTb MeauaTopa, ecan npwm
nposeAeHUM Npoueaypbl MeanaumMm oH IMYHO (MPAMO UK KOCBEHHO) 3aMHTEpPecoBaH B ee pesy/ibTaTe,
B TOM 4YMCNE COCTOUT C JIMLIOM, ABASIOLLMMCA OAHOM M3 CTOPOH, B POACTBEHHbIX OTHOLLEHUSAX; AeNnaTb
6e3 cornacma CTOpoH Ny6anyHble 3asBeHMA MO CYLLEeCTBY cnopa.

Ba)KHO OTMETUTb, UTO MeaMaLna MMeeT OnpeiesieHHble YCA0BUA U NpaBuna BeAeHUs, a TaKXke
oyepegHocTb aeictBuii. OaHakKo M B 3apyberKHON, M B OTEYECTBEHHOW AUTepaType OTCYTCTBYeT
o6Lenpun3HaHHbIN NoAXo4 K BblAENEHUIO CTaaAni meagmaLnu.
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Mexay Tem ¢GOpmUMpOBaHME eAMHOro anropuTma npoBedeHMA Meavauun umeeT 6osblioe
3HauyeHue ANs ganbHenllero pasBUTMUA 3TOr0 MHCTUTYTa B POCCUMCKOM MPaBOBOM MoJie, B TOM Yucae and
pa3paboTKM CTaHAAPTOB MPAKTUYECKOM AeATeNbHOCTU B pamMKax CamoperyanpyembiX OpraHusaumnin u
nporpamm obyyeHna meamMaTopos.

B uensax cucTtematvsaumu npeacTaBAeHHbIX MOAXOA0B K PacCMOTPEHUIO cTaguii meamnaumm
npeacTaBAseTcA BO3MOMKHbIM BblA€IUTb TPU TMMa 3TOM Npoueaypbl:

1) meamauma 3aKpbITOrO TMMa, CyTb KOTOPOW 3aK/A4YaeTcs B TOM, YTO OCHoBHasa paboTa
meauatopa (BbiACHEHWE OCHOBaHW crnopa (AencTBUTENbHbIX WUHTEPecoB), COAeNCTBME CTOPOHEe B
nepeocmbiCieHMM npobaembl U B TMOUCKE BO3MOMHbIX BapuMaHTOB YperyanmpoBaHMA CMNoOpoB)
OCYLIECTBASIETCA B WHAMBMAYaANbHbIX (3aKpbITbiX) ceccuax. Meauauus 3aKpbITOrO TUMa aKTUBHO
NPaKTUKYeTcs B CTpaHax obLiero npasa;

2) megmaumsa OTKpbITOro TMna 6e3 npoBeAeHUs MHANMBUAYaANbHOM paboTbl MeanaTopa C Karkaown
M3 CTOPOH, Korga Bca mnpoueaypa NpoxoamuT 3a obwum ctosiom neperosopoB. Megmauus OTKPbITOro
TMNA NPaKTUKYETCA HEKOTOPbIMU €BPONENCKMMUM CNEeLUaNCcTamm, 40CTaTOYHO WMPOKO pacnpocTpaHeHa
B lepmanuy;

3) meamaums CmellaHHOro TWna, B paMKax KOTOPOWM CTOPOHbI OCTaloTCs 3a 0bwum CTo/Iom
neperoBopoB A0 TeX Nop, NoKa HabaAaeTCA NONOKUTENbHAA AMHAMMKA K 3aK/II04YEHUIO cornaweHuns. U
TONIbKO B UCKNHOUYUTE/IbHBIX C/Ty4anX, Korga Npoao/KeHUe COBMECTHbIX MEPeroBopoB HEBO3MOXKHO NM60
HepaLMOHabHO, MeAMATOP MOMKET NPOBECTU UHAMBUAYANbHYIO PAabOTY C KaXKA0M U3 CTOPOH <228>.

<228> KanawHukoBa C.U. Meguauma B coepe rpaxgaHckoi topucgukummn. M.: UHboTponuk
Megaua, 2011.

OcHOBbIBasicb Ha npaKkTuke LleHTpa npaBoBbIX TEXHONOIMIA M MPUMUPUTENBLHBIX Mpoueayp
(meanaumm) Ypanbckoli rocyaapcTBeHHoM opuaudeckon akagemmn, C.U. KanalwHWKoBa genaeT BbiBOA,
O TOM, 4YTO MeAMaLMA CMELaHHOTOo TUMA B COYETAaHMM C KIAaCCMYECKOW MOoZesnbi Meanauuu
OKasblBaeTcA Hanbonee apdekTMBHOM. MMpn 3TOM B NpoLeaype meauaumm npegnaraeTca BblaAenaTb Tpu
OCHOBHbIE CTaAMK, Kaxaas U3 KOTOpbIX NpeacTtaBadeT cobol COBOKYMHOCTb NPOLLeAYPHbIX AENCTBUMN,
06beaMHEHHbIX 06OLLEN LeNblo:

1) ctaausa NOAroTOBKW K MmeamaLmu;

CTagma NoAroToBKM K meauaumy npeactaBnser coboit COBOKYMHOCTb NpouenypHbIX AeNCTBUMA,
HanpaB/IEHHbIX Ha OpraHM3aLMIO NPoBeAEHMA Npoueaypbl. Llenblo AaHHOW cTaguun ABAAETCA co3gaHue
YCNOBUI ANA NpoBeaeHUA MeanaLMoHHOM Ceccuu.

Ha aHanusupyemoit cTaguu nepes meamaTopom NOCTaBAEHbI CAedylolMe 3agauyn: NpoBeaeHne
OUEHKM MeanabenbHOCTU cChnopa; onpeaesieHMe cocTaBa YYyacTHMKOB (B ciaydae HeobxogumocTu -
npurnalleHne y4acTHMKOB NpoLLeaypbl); paspeLleHne opraHn3aumnoHHbIX BONPOCOB O MeCTe U BPeMeH
npoBegeHNA MeauaLmu.

Kak npaBuno, BO Bpema NOArOTOBKM MeAMaTop NPOBOAUT NpenBapUTe/bHble KOHCY/AbTauuun
Yy4YaCTHMKaMM NpoLeaypbl, B KOTOPbIX PasbACHAET CyTb, 3HaYEHWE U NOPAAOK NPoBeAeHMA NpoLeaypsl
meamaumm. MoAroToBKa K MeAnaLmMm MOMKET OCYLLECTBAATLCA B PaMKax NOAroTOBUTE/IbHON COBMECTHOM
BCTPEYM MegmaTopa Co CTOPOHaMM U (MIM) NOCPEACTBOM BCTPEY OTAENbHO C KaXKaoM U3 CTOPOH.

CTagMa noAroTOBKM 3aBEPLUAETCA 3aK/IlOYeHMeM COr/lalleHuss O TMpoBeAeHWM npoueaypbl
megmaumm (agreement to mediate). OHO npeacTaBnser coboi TPEXCTOPOHHee npoueaypHoe
cornaleHve, OCHOBHOWM Le/Iblo KOTOPOro ABASETCA OnpesesieHne nNpoLueaypHbIX Npas U ob6a3aHHoCTel
YYaCTHMKOB meaumaumn. MHbIMM cnoBamu, AAHHOE COrMalleHue Hamnpas/eHO Ha MHAMBWUAYaNW3aLMUIO
06Wwux (yTBEPKAEHHDbIX) NPAaBUA NPOBEAEHMA NpoLeaypbl Meauaunm ¢ yyeTom ocobeHHocTel cnopa u
noKenaHui ero y4actTHnKkoB. O6bIYHO B COrNalleHMM O NPOBEAEHUN NPOLLeAYPbl MeauaLumn coaeprKaTcs
cBeeHus 060 BCeX YYaCTHWMKAX MNPUMUPUTENBHOW Mpoueaypbl U O npeameTe crnopa. Yc/ioBuA
COrNalleHns KacalTca NopsaKa NpoBeAeHMs NpoLeaypsl (B TOM YMCe CPOKOB NPOBEAEHUS MeauaLmm,
nsbpaHHoON mogenn meguaumm, GyHKUMIA U NONHOMOYMIM MeamaTopa, OCHOBAHMI M MOpAAKa 3ameHbl
meaumaTtopa), mnopsgka onnaTtbl  npoueaypbl  MeauauMu, NpeaenoB  AeWCTBMA  MpUHUMNA
KOH}UAEHUMNANbHOCTU, OTBETCTBEHHOCTU MeAMaTopa U CTOPOH 3a HapyLeHWe yCNoBui cornaweHus. B
cornalieHve o NpoBeAeHUN NpoLeaypbl MeanaLmm TakKe PeEKOMEHAYeTCA BKAOYaTb YCI0BUA O popme,
nopsfKe 3aKAloUYeHUA U BCTYNNEHUA B CUY MeAMaTUBHOrO cornawexua. Mpu atom megmnatop obaAsaH



Pa3bACHUTb CTOPOHAM BO3MOMKHbIE BaPUAHTbI 3aK/04eHns U 0DOPMIEHUA MeaMaTUBHOrO CornalleHus,
a TaKXe npaBoBble nocieacTBuA Bbibopa Toro uMaM uHoro noaxoaa. CornawleHue o npoBeAeHUM
MeaMaUMM MOXKET COLEPKATb CCbIIKY Ha MpaBuaa NPoOBeAEHMA mMeguauMu K nosoXxeHna ob onnarte
pacxo4oB Ha meaAMauMmio, YTBEPXKAEHHble  oOpraHusaumen, obecnedymBalolleinn npoBeaeHue
NpPUMKUpPUTENBbHBIX Npoueayp, Mb6o Ha npoueaypHble CTaHAAPTbI CaMOpPEerynpyemon opraHu3auum.
Takoe corfaleHue 3aKAYaeTcA B MUCbMEHHON ¢opme, MOAMUCbIBAETCA KaK CTOPOHAMM, TaK M
megmatopom. B ctatbe 8 PepepanbHoro 3akoHa N 193-d3 3akpensieH nepeyeHb 06A3aTeIbHbIX YC0BUIA
cornaleHua o NpoBeAEeHUN Npoueaypbl Meanaumn. B uenom oH oTBeYaEeT CNOXKUBLUENCA NPAKTUKE;

2) ctagma meamauuoHHON ceccuu;

CragmMa meamnauMoOHHOM ceccum npeacTasnseT coboil COBOKYMHOCTb MpoLeAypHbIX AeNCTBUM,
HanpaB/iIeHHbIX Ha BblPabOTKY B3aMMOBbLITOAHOIO COrnaleHns 1, TaKMM 0b6pa3om, Ha yperyanpoBaHue
cnopa. B pamKax AaHHOM CTaAnn MOKHO BblAENUTb HECKOJIbKO 3TaMoB..

1 sTan: opraHu13auus npouecca NeperoBopos.

Uenblo pgaHHOro 3Tana ABAAETCA onpeaeneHwe nopsfaka AanbHenwen paboTbl B pamKax
MeAnaLnNoHHOM Ceccum 1 cosgaHue ycioBuii Ana BeAeHNs NeperoBopos.

Ha paHHOM 3Tane megmaTop pas3bACHAET CTOPOHAM eI, OCHOBHbIE NPUHUMIMbI Meauaumu, posb
n cdepy OTBETCTBEHHOCTU YYAaCTHUKOB, NOCNEA0BaTENbHOCTb Aa/ibHenlen paboTbl, a TakKKe npaBuna
nosefleHMA U B3aMMOAENCTBUA YyYaCTHUKOB npoueaypbl. BcTynuTenbHoe cnoBo meanaTopa nomoraer
HOpMKWpOBaTb Npoueaypy MeAMaummn, HacTPOUTb CTOPOHbI Ha BeAeHWe MNeperoBopoB, a TaKXkKe
pa3pelmnTb OCTaBLIMECA OpraHM3aLMOHHbIE BOMPOCHI.

2 3Tan: U3/10’KEHME NO3ULMIA CTOPOH.

Lenb aTana - BbIBAEHWE COAEPKaHMA NO3ULNIA CTOPOH B Crope.

Ha gaHHOM 3Tane cTopoHamM NpeAoCTaBAAETCA BO3SMOXKHOCTb U3/10XKUTb UCTOPUIO Pa3BUTUA CNOPa,
npeabsBUTb U 060CHOBATHL CBOW TPpebOoBaHUA.

3agavyammn megmaTopa SABAAKOTCA MOJYYEHME MaKCMMANIbHOTO obbema MHPOpPMALMKM O CROpE,
YTOUYHEHWE U KOHKPETM3aumMa NO3ULMIA CTOPOH, BbIAIBIEHWE YPOBHSA U XapaKTepa paccoriacoBaHuii. Ha
JAHHOM 3Tane CTOPOHbI NPU COA4ENCTBUM MeanaTopa NPon3BoAAT Bepbanunsaumio cnopa.

3 3Tan: BbisiB/IEHWE OCHOBHOIO MHTEPECA CTOPOH.

Llenbto sTana sBAAeTcA BblAesieHWEe KOUYEBbIX acNeKkToB (NpeameTa AasibHeNLMX NeperoBopos),
Mo KOTOPbIM HEOBXOANMMO AOCTUTHYTL COralLeHMA.

Ha paHHOM 3Tane cTopoHam NpeaoCTaBAAETCH BO3MOMHOCTb YTOYHWUTb No3vuMmn Apyr apyra (c
YUYETOM YC/bIlaHHOro paHee), 06cyaAnTb NPobAEMHYI0 CUTYaLMIO.

3afayaMn MeamaTopa ABAAKOTCA ONpefenieHuMe Tembl A1 NeperoBopoB, Kpyra BOMNPOCOB,
Tpebylowux paspelleHunsa, U NocnenoBaTelbHOCTU UX 0BCyXKAeHUA, coAencTBME BEAEHUIO AManora u
CONUKEHUNIO NO3ULMIA CTOPOH MO KaXKA0MY BblAeNEHHOMY acnekKTy.

Echv Ha pgaHHOM 3Tane BO3MOMHblI M10A0TBOpPHOE O6Cy:KAeHWe U BblpaboTKa BapUaHTOB
YPerynnMpoBaHus cnopa, meguatop nNpoOAO/IKAeT BEeCTUM MNeperoBopbl. B cayyae ecan CTOPOHbI
HacTaMBalOT Ha MepBOHAYa/bHO 3aHATbIX MO3MUMAX W  COBMECTHbIM  AManor  CTaHOBMTCA
HenpPOAYKTUBHbIM, MenaTop nepexoauT K cneaytowemy dakyn1bTaTUBHOMY 3Tany.

4 3Tan: NOUCK UCTUHHbIX UHTEPECOB CTOPOH M UX BO3MOXKHbIX KpalHMX NO3ULMNA.

Lenb atana - NOAroTOBKAa CTOPOHbI K OOCYXKAEHMUIO K/OYEBbIX acMeKToB cropa U K BbipaboTke
npeaoXeHnn No Ux yperyinpoBaHuio.

OcHoOBHblE 3343a4M MegmaTopa 3aK/I4YaloTCA B BbIABNEHUM WHTEPECOB W Lener Kaxaon u3
CTOPOH, B 06CYyKAEHUN NPOHAEMHbIX BONPOCOB U PAaCCMOTPEHUN anbTePHATUBHbLIX BapMAHTOB peLleHUs
Cnopa, B BbIpaboTKe NpeasioKeHnn N onpegeneHnmn nopsaka ux ganbHenwero obeygeHus.

MNpoBeaeHMe MHAMBUAYANBbHON PAbOTbI C KaXKAON U3 CTOPOH ABAAETCA GaKy/bTaTUBHbLIM 3Tanom,
B XO4e KOTOPOro meAmaTop BOCMOJIHAET HeAOCTalowyo MHGOPMAUMIO U peLlaeT 3343a4u, KoTopble He
Y43aN0Cb MO KaKMM-TMB0 NPUYMHAM BbINOIHUTL HA NpeablayLmxX 3Tanax.

MeanaTtop paboTaeT MHANMBUAYANbHO C KaXKA0N U3 CTOPOH, BOSMOKHO NpoBeLeHME NooYepesHO
HECKOJ/IbKUX BCTpeY.

5 atan: BbipaboTKa COBMECTHOrO pelleHus (MoUCK N KoMBUHAUMA anbTepHaTUB).

Llenb aTana - oKoOHYaTeIbHOEe yperyanpoBaHue cnopa.

3aflayaMn MeamaTopa ABAAKOTCA OpraHM3aluMa COBMECTHOIO aHanM3a BO3MOMKHbIX BapuaHTOB
YPEryMpoBaHUs crnopa Mo Ka)KAomMy W3 Mpob/ieMHbIX acneKkToB Ha npeameT MX COOTBETCTBUSA
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MHTEepecam CTOPOH, BblpaboTKa NpPUEMIEMbIX YC/IOBUIA CcOrfalleHusa, NpoBepKa pPeasiMCTUYHOCTU
WUCNONIHEHWNSA BbIABUHYTbIX NPEAN0XKEeHNA.

6 3Tan: fOCTUXKEHME A0rOBOPEHHOCTM.

Uenb 3Tana - NPUHATME CTOPOHAMM OKOHYATENIbHOIO peleHMA Mo crnopy M odopmaeHue
cornatwleHums.

Ha paHHOM 3Tane mepuatopy cieayeT YAOCTOBEPUTLCA, YTO AOCTUFHYTOE COFfalleHune
y4oBaeTBopAeT NoTpebHOCTM CTOPOH, OAMHAKOBO MOHMMAETCA BCEMW YYaCTHUKAMK nNpoueaypbl w
MOXKeT BbITb UCNOAHEHO 06eMMM CTOPOHAMMU.

OKOH4YaTeNbHO cornaweHne MoxeT bbITb COCTaBAEHO B YCTHON AN NMMCbMEHHON Gopme.

7 3Tan: 3aBeplieHNe MeANaLLMOHHOM CeCCUU.

Uenblo paHHOro 3Tana ABAAETCA 3aKpbiTUE MeAMauMoHHOM ceccuuM W (MnK) 3aBeplueHue
npoueaypbl Meanaumu.

Mo aHanorMmM c OTKPbITUEM MEAMALMOHHOWM CECCMM Ha AaHHOM 3Tane meamaTop MPOU3HOCUT
3aKN0YNTEIbHOE C/N0BO, B KOTOPOM MOABOAWUT WMTOr MEAMALMOHHOM CEecCMM U COracoBbiBaeT co
CTOPOHaMU ganbHenlwmne AeNCTBUA.

Ecnun cnop cTopoH yperynnpoBaH, meamMaTtop YTOUYHSEeT Aa/ibHeNWmMe AeNCTBUA MO UCMIONHEHUIO U
HEObXOAMMOCTb KOHTPOJIA WCMOJIHEHMA AOCTUFHYTOrO cornaweHua. B cnyyae ecanm crnop He
YPErynnpoBaH, meamaTtop MoXKeT 06cyAnTb BO3MOMKHOCTb NOBTOPHOM CECCUU;

3) KOHTpO/IbHO-aHanuUTUYecKas cTagua. [peacraBnseT cobol COBOKYMHOCTb MpoLeaypHbIX
OEeNCTBUIM meanaTopa, HanpaBAEHHbIX Ha OCYLLECTBNEHUE KOHTPOASA 33 UCMOJHEHMEM MeANaTUBHOIO
COrnaleHusn, a TaKkKe OCyLLECTBAEHWE aHAIM3a NPoAeNiaHHOM paboTbl.

B pamkax [AaHHOW CTaguMu BbINOJIHAKOTCA Te AEWCTBMA, KOTOPble COrnacoBanuv CTOPOHbI U
MeamMaTop Ha 3aBepluatowem 3Tane npoueaypbl. Kak npasmno, Nocie OKOHYAHMA MeAMaLMOHHOM
CECCMU YYaCTHMKM MpoLLeAypbl 4OroBapMBatoTcas o6 OYHOW BCTpeYe WM CBA3LIBAOTCA MO TenedpoHy
yepes onpeaesieHHbIn nepuo B Uensx obCcyKaeHnsa 1 COBMECTHOM OLEHKM Pe3y/ibTaToB Mmeanauuu.

Kak cnpasegnmeo oTmedaeT C.U. KanawHWKoBa, BblAe/IEHWE TaKMX CTagui, 3TanoB U UX
nocsefoBaTe/IbHaA peasnsaLma Ha NPAKTMKE NO3BONAIOT:

nonyyaTb Heob6xogMMy0 MHPOPMALMIO AN1A aHaAn3a CTPYKTYPbl cnopa (YTo AeNnaeT BO3MOMKHbIM
cbopmmupoBaTb YETKOE NpencTaB/ieHME O XapaKTepe PacCoracoBaHWM U C YYETOM 3TOrO BbIAEANTb U
NPOpPaHKMPOBaTb K/OUYEBbIE acMeKTbl cnopa Hanbosiee oNTUMasIbHbIM Crlocobom);

BblIBUTb OCHOBAHMA CMoOpPa WM WCTUHHbIE WHTEPECbl CTOPOH, YTO 3HAUYUTENbHO pacliMpsaeT
NPOCTPAHCTBO A/1A NEePeroBopos;

OTAeNUTb 3Tan BbIPabOTKM aNbTepPHATMB pPELIEHUS OT 3Tana 3aK/AlUYeHUs OKOHYaTe/IbHOro
cornaweHus (4To CTUMYAUPYET NOMUCK Hanbonee NpPUemieMblX BapUaHTOB).

Takum o6pasom, meauauma ABNsSETCA CcTaguiHOW npoueaypon. Mpu 3Tom anroputm w
nocneAoBaTeNIbHOCTb COBEPLUAEMbIX MeaAMaToOpOM AeNCTBUIA OT/INMYaeT 3TO cnocob yperynmpoBaHus
CNOPOB OT MHbIX MPUMUPUTENBLHBIX NpoLeayp. Y Kaxaon cTagum 1 aTana megmauum UMerTCa CBOU LIENU
M 3agauu, peanusauusa KOTopbix obecneymBaeT ycrnewHoe 3aBeplleHWe npoueaypbl 3aKkAl4YeHUEM
MeANaTUBHOrO COorNalleHus.

§ 3. MpakTuKa npumeHeHna PeaepanbHOro 3akoHa
oT 27 nions 2010 r. N 193-®3 "0O6 anbTepHaTUBHOM Npoueaype
YPEery/iMpoBaHu1s CMOPOB € y4acTMeM NnocpesHuKa

(npouenype meanaumm)"

AHanusupys paboTy MHCTUTYTa MeanaLmmM HeobxoaMMo OTMETUTb, YTo B Poccuiickol deaepaunn
OH bbln BBEAEH CBOEBPEMEHHO, a 3TO MO3BO/AMT B MepPCneKTUBe pa3pewnTb MHorve npobaemsi,
BO3HUKLUME Y TpaxKaaH (pU3nUecKmxX 1nL) 1 IopUANYECKUX NNLL NPU NCMOAHEHUN 065A3aTeNbCTB.

OTMeTMM OAMH OYEHb BaXKHbIA MOMEHT. [JoroBapmBascb O COBEPLUEHUN CALMKMU, KarKAasa CTOPOHA
B CW/ly CBOEr0 M3HEHHOro OMbiTa M ONbiTa Ae/10BON AeATe/IbHOCTU, NMPaBOBOW Ky/AbTypbl U APYrux
MHAMBUAYaANbHbIX 0COBEHHOCTEN 3a4acTylo YMyCcKaeT U3 BUAy TO, YTO A/ Hee AB/AETCA OYEBUAHbIM,
160 TO, YTO HE3HAKOMO A4 Hee.

B Poccuiickot Pepepaumm O0OroBOPOB 3aK/AKOYAETCA MHOMKECTBO, HO MHOrAa OHU UMeloT
HEeA0CTaTKN, NPU KOTOPbIX C/IOXHO BbIACHWUTL BOJIKO CTOPOH. BOCMOAHMMBIM B AaHHOM C/ly4ae AsaseTca
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NNWb TO, YTO OTHOCMTCA K MMMNEPaTUBHbIM HOPMaMm MpaBa. B CBA3M C YemM C MCUXONOTUYECKOM TOUKM
3peHuMA BO3BpaLLEHNE CTOPOH K NEepBOHAYa/IbHOMY COCTOAHMIO MO3BOAMT UM ObiCTpee AOCTUMHYTb
KOHCEHCyCa B paspelleHnn BO3HUKLLIETo KOHPAMKTA. be3ycnoBHO, OYeHb BaXKHbIM ABAAETCA MPaBoOBas
KY/IbTypa, KOTOpas, K COMaNeHWUD, OCTaBAAET XenaTb Jydwero. Ho npegnocbiiknm pns passuTmA
NpaBoOBOWM KyNbTypbl rpaxkaaH B Poccuitckoin Pepepaumm ectb.

Tak, cornacHo OcHOBaMm rocyAapcTBeHHOM NoanTukM Poccuitickoit ®Pepepaumn B chepe pas3sutua
NpaBoOBOM TPAaMOTHOCTU UM MNPaABOCO3HAHMA rpaxaaH <229> rocygapcTBO CO34aeT  YC/I0BuUS,
obecneunsatowme pasBuTUE NPaBOBOM MPAMOTHOCTM M NPABOCO3HAHMA FPaXKaaH, UX 0CBEAOMIEHHOCTb
O XapaKTtepe, cnocobax M npefenax OCYLWECTBAEHMA W 3alnTbl UX MNPaB, OXpPaHAEMbIX 3aKOHOM
WHTEpecoB B aAMMHUCTPATUBHOM UM cysebHOM nopAgKe, a TaKKe AOCTYN  rpaxkaaH K
KBaNPUUMPOBAHHOM tOpMAMYECKOM NOMOLWN. BakHellwel 3agadveir rocyZapcTBa ABAAETCA TaKkKe
nponaraHga M pasbAcHeHUe HeobXoAMMOCTM COBNOAEHMA TPaXKAaHAMM CBOMX 0BA3aHHOCTEN, NPaBUA
OOLLEXNTUA, YBAXKEHUA MNpPaB WM 33KOHHbIX MHTEPECOB APYrMX /WL,  HEe3aBUCMMO OT  pachl,
HaLMOHANbHOCTHU, A3bIKA, OTHOLIEHWA K PENUTUU, YOEXKAEHUI N APYTUX OOCTOATENBCTB.

<229> YtBepaeHbl MNpesnaeHtom PO 28 anpena 2011 r. N Mp-1168.

YMecTHbIM ByaeT OTMETUTb, KaKue Ke haKTopbl BAMAKT Ha OpMUPOBaHME NPaBOBOM KyAbTypbl U
NMO3UTMBHOIO TMMa NPaBOCO3HaHMA U NOBEAEHUS:

1) xapaKTep BOCMMTaHWA M MOpPa/bHbIM KAMMAT B CEMbe, 3aKOHOMOCAYLIHOe noBeAeHue
poautenen;

2) KayecTBeHHbIA YpOBEHb BOCMUTAHUA M 0b6yyeHUA B 0OPa30BaTE/bHbLIX YYpPEXAEHUAX
pa3/IYHOro TMMNa U BMAA, B TOM YMC/E 3aKpenIeHne 1 pa3BUTHE Y yYaLLMXCsl OCHOB NPaBOCO3HAHWUA;

3) pacnpocTpaHeHMe W WCMNONb30BaHWE AOCTYMHbIX ANA BOCNPUATUA  MHPOPMALMOHHbIX
MaTepuanos, GOPMUPYIOLMX MPaABOBYID TPAMOTHOCTb M MPaBOCO3HaHME HaceneHWs, B Me4YaTHOM,
3N1EeKTPOHHOM, ayANOBU3Ya/IbHOM M MHOM BUAE, @ TaKXKe C MOMOLLbIO CPeACTB MacCoBOM MHbOPMaLUW;

4) pOCTYMHOCTb W MOHATHOCTb OKa3biBaeMbIX B CUCTEME FOCYAAPCTBEHHON M MYyHULMMNANbHOM
CNy»Kbbl yCNyr HacefeHuto; [AOCTYMHOCTb MNpaBocyams, CyAebHOM 3aWwmTbl HaApyLEHHbIX Mpas,
6e3ynpeyYyHocTb N 3GHEKTUBHOCTb AEATENbHOCTM CYA0B U OPraHOB, UCNOHAILWMX cyaebHble peLleHus;
cTporoe cobaeHne ToCyAapCTBEHHbIMUM W MYHULMNANbHBIMKA - CAYMKALWMMU  HOPM 3aKOHa MU
npodeccMoHanbHOM 3TUKMK;

5) NOHATHOCTb, AOCTYNHOCTb U 3PPEKTUBHOCTb 3aKOHOAATENLCTBA, €0 aAeKBaTHOCTb PeasbHoM
3KOHOMWYECKOM U 06LLEeCTBEHHO-MO/IMTUYECKOW CUTyaUUM B CTPaHe, peanns3aumsa B 3aKoHOAaTeNbCTBe
NPUHLMNOB CNpPaBeA/IMBOCTU U paBHOMpaBuAa, obecneyeHUs COOTBETCTBMA HOPM MpaBa MHTepecam U
NoTPebHOCTAM Pa3INYHbIX COLMAbHbIX rPynn;

6) cucTtemMaTUYeCKMIA U KauyeCTBEHHbIN KOHTPONb 32 COCTOAHMEM 3aKoHoAaTenbCTBa Poccuinckol
depepaunn B UeNAX ero oNnTMMM3aLUuMu, BbiABIEHMA NPO6ENoB M NPOTUBOPEUNI, CBOEBPEMEHHOM ero
WMHKopropauMmn M KoaAnbUKaLMK, a TaK¥Ke KOHTPO/b 33 NPaBONPUMEHEHMEM, BbiABNEHME M aHaNu3
NPob6AeMHbIX CUTYaLUIA, CBA3aHHbIX C HEMPABUAbHbIM NOHUMaHUEM U NPUMEHEHMEM 3aKOHa;

7) addekTMBHaAn, NnpodeccMoHanbHas M 3aKOHHaA AeATe/IbHOCTb MPaBOOXPaHUTE/bHbIX U UHbIX
YNOJIHOMOYEHHbIX OPraHOB MO BbISIBJIEHWUIO U MPECEYEHUNI0 NPECTYN/IeHUI U APYTUX HapyLLEHUN 3aKOHa,
obecneyeHne HEOTBPATUMOCTM COPA3MEPHOTO 1 CNPaBeaIMBOro HakasaHMA 3a HapyLLeHMEe 3aKOHa;

8) obecneyeHne NpaBonopaaKa B XKM3HEHHO BaXKHbIX 4/1A BO/MbLIMHCTBA rparkaaH chepax KU3HM,
cobntoaeHne HopMaTUBHbIX TPEOOBaHUI OpPraHM3aLMAMMK, OCYLLECTBASAIOWMMM peannsaLmnio ToBapoB U
OKa3blBaOLWMMM YCAYTU HACeEHWNIO;

9) AOCTYNHOCTb ANA rpaxaaH KBanudUUMPOBAHHOW OPULMYECKON NMOMOLLM; HEYKOCHUTENbHOE
cobniogeHne agBoKaTaMM W HOTApUyCaMM, MHbIMW  YaCTHOMPAKTUKYIOWMMKU HOPUCTaMU B UX
npodeccnoHanbHON AeATENbHOCTU HOPM 3aKOHa U NPOPEeCCMOHaNbHOM STUKK;

10) peATenbHOCTb /ML, TBOPYECKUX npodeccuii U ux obbeaWHEHUN, CpeacTB MaccoBOM
nHbopmauum, opraHnsaTopoB 3PUPHOro U KabenbHOro BeLW@HWUA, M34aTeNbCKUX OpraHM3aLUuiA,
npoussoAuTenei pexknamHoOW MPOAYyKUMKM, HanpaB/iieHHas Ha Co3JaHuMe W pacnpocTpaHeHue
npousBefleHUn, aKTUBHO NPOABUraloWMX B 06LIECTBEHHOE CO3HaHWE MOJENb 3aKOHOMOCAYLIHOro
nosesleHMa B KadyecTBe obulectBeHHO oa0bpaemoro o6pasua; orpaHWYeHMe pacnpocTpaHeHun
npousseseHUn, NPAMO UM KOCBEHHO NponaraHAMpPYOLWLMUX HEMOUYTUTE/IbHOE OTHOLLIEHME K 3aKOHY, cyay
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M TocygapcTBy, MpaBam uYesioBEKa W TrpaxAaHuHa, MO3TUBUPYIOWMX W NponaraHAMpYoLWmX
KPUMMHaNbHOE NoBegeHue.

Bo3BpalLascb K MpaKTUKe MNPMMEHEHMA 3aKoHa O Meguauuu, HeobxoauMo OTMETUTb, YTO
BepxosHbim Cyaom PP npoBegeHo o0606uieHMe NpakTUKKU npumMmeHeHua PeaepanbHOro 3akoHa ot 27
uiona 2010 r. N 193-®3 "O6 anbTepHaTMBHOM npoueaype YyperyiMpoBaHMa CMNOPOB C Yy4yacTMem
nocpeaHuKka (npoueaype meamauum)”, a Takske U3ydeH BOMPOC O CO3AaHUM B cybbeKTax Poccuinckoit
depepaunm LEHTPOB Megmaumnn.

CerogHa B Poccum Bce 6osbluee pacnpoCTpaHEHWE MOYYAlOT OpraHM3auuu, chneumanbHo
CO3ZaBaemble A/A OKasaHuA ycnyr B chepe NpPOBeAEHUA MNPUMMPUTENbHBIX MNpoueayp: LEHTPbI
NPUMUPUTENbHBIX MNpoUeayp, UEHTPbl MeaMauuu, UEHTPbl PasBUTUA MNEPEroBOPHbIX MNPOLLECCOB,
KONNEerMn NOCPesHNKoB U Ap. B 3TUX opraHunsaumsax paspabaTbiBatOTCA COrNacuTE/IbHbIE PEernaMeHTbl
WA METOAMKM MNOBEAEHUSA MPUMUPUTENbHBIX MpoLeayp, COCTaBAAIOTCA CMNUCKM MpUMUpPUTENEN,
HepeaKo BeAyTcA CneunannsnpoBaHHble KYpCbl, CEMUHapPbl UAU TPEHUHIM NO 0ByYeHWIO NpUMUpUTENEit
(c Bblg@uen cBuaeTenbCTB AU CEPTUDMKATOB).

MpoBeaeHHbI B Poccuitickoit Pepepaumm MOHUTOPUHE Nokasan, yto B 2011 r. B 27 cybbeKkrax
Poccuiickolt depepaumm Oblan co3gaHbl opraHMsaumm (LEHTPbI, HEKOMMEpPYECKME MAPTHEPCTBA,
aBTOHOMHbIE HEKOMMeEpPYECKME OpraHM3aummn, obecTBEHHbIE OPraHM3aLMKn U T.M.), OcyLecTBAAIOLMNE
AeATeNbHOCTb N0 obecneyeHnIo NPOBEAEHMA NpoLeaypPbl Meanaumu.

Kpome Toro, opraHusauum, obecneymsatoime nposegeHne npoueayp megmaunm, cosgaHbl ewe B
25 pervoHax: CBepa/ioBckas 06nacTb (NATb opraHmsauumii), Mepmckuii Kpa (Hapsay ¢ Accoumaumen
MeAnaTopoB Ha Tepputopumn MprUKambs Co34aHbl MyHULMNANAbHbIE CAYKObl NpuMUpeHus), MpKyTckan
obnactb (Tpy opraHmnsaumm), a TakxKe Yysauickaa Pecnybaunka, Pecnybamnka bawkopTtoctaH, Pecnybavka
TatapcTtaH, AnTalickuii Kpan, benropoackas obnactb, Kanyxckas obnactb, Kemeposckas o06s1acTb,
Kuposckaa obnactb, KpacHomapckuii Kpai, KpacHosipckuii Kpali, Jluneukaa obnactb, r. MockBsa,
MocKkoBckaa obnactb, Hosropoackaa obnactb, HoBocmbupckaa obnactb, OpeHbyprckas obnactb,
MNcKkoBckaa obnactb, PoctoBckas ob6sactb, r. CaHKkT-MeTepbypr, CtaBponosabckuit Kpali, CapaToBcKas
06nacTb, YNbaHoBCKan obnacTb (He 6osee o4HON-ABYX TaKUX OpraHuU3auni).

Hanpumep, B KpacHoApckom Kpae ueHTp meguauum HOpuauuveckoro MHCTUTYyTa Cubupckoro
denepanbHOro yHuBepcuteTa Obll cO34aH Ha OCHOBAaHWM pelleHMA YyeHoro coBeTa CubuMpcKoro
depepanbHoro yHmeepcuteTa B pespane 2011 r.

B Kunposckon obnactn 9 nioHA 2011 r. co3gaHo HeKoOMMepUeckoe napTHepcTBo "MpuUBOIKCKUIA
LUEHTP Meauauuu, KOH(AMKTONOMMM U NCuxonormm" ans pasBuTUA UM NPAKTUYECKOTO NPUMEHEHMA
aNbTEPHATMBHOW Npoueaypbl YpPeryanmpoBaHua Cnopos (npoueaypbl meauaumm) B COOTBETCTBUM C
nonoxkeHnamm PegepanbHoro 3akoHa ot 27 utona 2010 r. N 193-03.

B KanuHuHrpaackot o6nactm npu KanmMHMHIpaAcKoW TOproBo-npomblluaeHHol nanate ¢ 2007 r.
bYHKUMOHMpYeT LLeHTp nocpeaHUYecTsa M TPETEMCKOrO pasbupaTenbcTsa.

C aBrycta 2012 r. Ha TepputOopun ropoga TiomeHM M TIOMEHCKOW 06nacTU oOcylLecTBAseT
aeatenbHoctb OO0 "KoHcanTtuHrosoe 6topo "KOHCEHT", rnaBHbIM HanpaBaeHMEM KOTOPOro SIBASETCA
aocyaebHoe yperyanpoBaHue CnopoB C y4acTUem He3aBUCUMbIX NOCPeLHMKOB (MeamaTopos).

Konnerna nocpeaHukoB (megMatopoB) MO NPOBEAEHMIO MPUMUPUTENbHBIX Npoueayp npu
TamboBcKOM 06/1aCTHOM TOProBO-NPOMbILLIEHHOM ManaTe bblia co3gaHa peweHnem MpasneHus ot 15
OKTA6pAa 2010 .

Cnbupckuii  LeHTp KoHobnukTonormm B HoBocMbupckoit obnact cosgaH mepuaTopamu -
OU3NYECKMMM NNLAMM U OpPraHU3aLMAMM, COLAENCTBYIOWMMM MNPOBEAEHUIO NpoLUeaypbl meauaunm
(npodeccrMoHanbHbIMKM - NOCPEAHWKAMMK), OAA  PeryiMpoBaHus npodecCcUoHaNbHOW  AeATeNbHOCTU
MeZInaTopoB, OCYLLECTBAEHUA KOHTPOIA 32 Ka4ecTBOM MX paboTbl MeaMaTopos, 3aWmnTbl UX MHTEPECOB B
OTHOLUEHUAX C OpraHaMm rocyfapCTBEHHOM BNACTH, A TaKXKeE C MEXAYHAPOAHbIMU NPOdPeCcCUOHaNbHbIMM
opraHu3aumMAMM mMmeamaTopos, 0by4YeHUA MeanaToOpPOB U AOCTUMKEHUA UHbIX Lienei, NpeaycMoOTPEeHHbIX
yctasom LieHTpa.

Konnerna nocpegHWKOB MO NPOBEAEHUIO MPUMMUPUTENBbHBIX Mpouenyp Oblia co3gaHa npu
Toproso-npombiwneHHOM nanate Pecnybankum bawkopTocTaH B gekabpe 2009 r. u npuctynuna K pabote
B anpene 2011r.

KaKk 6bl/10 OTMEeYEeHO Bbille, MPUMUPUTE/IbHAA Npoueaypa (Meamauma) NnpMMeHaeTca B KayecTse
aNbTEePHATMBHOW  Npoueaypbl  YPEryiMpoBaHWA  CMOPOB,  BO3HMKAKOWMX U3 TPaXKLAAHCKUX
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NPaBOOTHOLWEHMI, B TOM YUCAE B CBA3M C OCYLLECTBAEHMEM NPeAnpPUHUMATENbCKOM W MHOM
SKOHOMMYECKON [OeATeNbHOCTW, a TaKKe CMopoB, BO3HMKAWOWMX M3 TPYAOBbIX W CeMeNHbIX
NpPaBoOOTHOLWEHNI. [JaHHAA npoueaypa OCYLWECTBAAETCA C y4aCcTUEM HE3aBMCMMOrO Avua - meamaTopa
Ha OCHOBe A0OPOBONILHOIO COFACUA CTOPOH M B LLENAX AOCTUMKEHMA MMM B3aMMOMNPUEMIEMOTO
pelueHus nytem neperosopos (noan. 1, 2 ct. 1, n. 2 cT. 2, cT. 3 3aKOHa 0 MeAnaLmn).

B HactoAwee Bpemsa B Poccuitckoir ®epepaumm B Lenax NpoBefeHUs npouenypbl meauauum
MoryT OblTb MNPUBAEYEHbI KAaK KOHKPETHble MeAMATopbl, TaK W OpraHM3auuu, OCYLLECTBAAOLLME
AeATenbHOCTb MO obecnevyeHMto NPoOBeAeHMA MpoLeaypbl Meamaumn, OgHUM W3 OCHOBHbIX BWAOB
OEATENbHOCTU KOTOPbIX ABAAETCA AEATENbHOCTb MO OPraHM3auun NPoOBeAEHUA MpoLeaypbl Meanaumm
(n. 4 cT. 2 3aKoHa 0 megmaumm).

B npouecce noucKka meamatopa, MNPAKTUKYIOLLEro B KOHKPETHOM pernoHe Poccum, MOXKHO
MCMNONb30BaTb Nt0ObIE AOCTYMHbIE UCTOYHUKM MHPOPMALIMW, HAUMHAA OT PEKOMEHOAUNA U 3aKaHYMBan
NMOWMCKOBbIMM CUCTEMAMM U CMELMANU3UPOBAHHBIMU CaiTamMm B ceTu MIHTepHeT.

MOXHO TaKXe 06paTUTbCA B OPraHM3aLMIo, OCYLLECTBAAIOLWYIO AeATENbHOCTb No obecnevyeHuto
nposeAeHMa npoueaypbl Meaumauuu, KOTOpas MOMKET PEKOMEHAO0BaTb KaHAMAATYpPY MeamaTopa,
KaHANOATYPbl MeaANaTOPOB WAM Ha3HauyUTb MX B CAy4ae, €C/IM CTOPOHbI HamnpaBW/M COOTBETCTBYLOLLEE
obpalleHMe B YKa3aHHYD OpraHW3auMilo Ha OCHOBaHMM COM/AlUEeHUss O MPOBEAEHUM Npoueaypsbl
Mmeamaumm (4. 2 cT. 9 3aKoHa o megmaumu). Hanpumep, TakKMMM OpraHM3auMAMKU MO UMeEIOLWENCa Y
Bbicwero ApbutpaxkHoro Cyaa Poccuiickoin ®egepaumm nHdopmauum no coctosHuio Ha 1 asrycta 2012
r. ABNAIOTCA cneaytolme (CNMCoK opraHn3aumnin NnpmMeBoanTCs B andaBUTHOM NopagKe):

Konneruna nocpeaHnKos npm ToproBo-npomsbillieHHoW nanate Poccun (r. Mocksa);

MexpermoHanbHbli colo3 meanaTopos (r. Mocksa);

Hekommepueckoe napTHepctBo "Jlura meamaTtopoB" (ropoaa CankT-MeTepbypr, Benukuit
HoBsropoa, BnagmsocTtok, EkaTtepuHbypr, KasaHb, KpacHogap, MuHcK, Mockea, MocKkoBckaa obnactb,
HabepexHble YenHbl, OmcK, Mepmb, Poctos-Ha-oHy, Camapa, CapatoB, TBepb, TiomeHb, YnaH-Yaa,
Xabaposck, OskHO-CaxaMHCK);

ObbeanHeHHan cnyxba meanaumm (nocpegHuyecTsa) Nnpyu POCCUIMCKOM COto3e MPOMBILNEHHUKOB
n npegnpuHumareneii (r. Mocksa);

LleHTp meanaumm u npasa (r. Mocksa);

LleHTp meanaumm YpanbCKol rocyiapcTBEHHOM lopuanyeckoi akagemum (r. Ekatepunbypr);

LleHTp NpaBoBbIX MHHOBAUMI U NPUMMPUTENBbHBIX NpoLeasyp BOpoHeXCKoro rocyaapcTBeHHOro
yHuBepcuTeTa (r. BopoHex);

UeHTp npaBoBoro obyuyeHua u meamaumm npu GreQyY BMO "BalKanbCKUIA rocyAapCTBEHHbIN
YHUBEPCUTET 3KOHOMUKM M nNpaBa" (r. MpKyTck);

KOMNEerMn NOCPeaHUKOB (MeanaTopoB), LLEHTPbI NPUMUPUTENBHBIX NPOLEAYP NPU PErMOHANbHbIX
TOProBO-NPOMBILLAEHHbIX NAfATaX.

Kpome TOro, mpouegypa meauaumm MOXKeT ObiTb MPUMMEHEHA MPW BO3HWMKHOBEHMM cropa Ao
obpalleHna B Cy4, a TaKXKe nocsie Havyana cyaebHoro pasbupatenbcTsa, B TOM YMCaE MO NPessiorKeHUto
cyabu (n. 2 cT. 7 3aKoHa 0 meauaumm).

CornacHo n. 5 4. 1 c1. 150 MK P® npu noarotoBke Aena K cyaebHomy pa3bupatenbCcrsy cyabs
NPUHUMAET Mepbl MO 3aKAYEHUIO CTOPOHAMW MMUPOBOTO COTNALIEHUA, B TOM YMCae MO pe3yabTaTam
nposeaeHWA B NOPAAKe, yCTaHOBAEHHOM deaepasbHbiM 3aKOHOM, NpoLeaypbl Meauaunmn, K KoTopoit
CTOPOHbI BNpaBe 06paTnTbca Ha Nt0boI cTagmu cyaebHoro pasbupaTenbcrsa.

O606wweHne cynebHoin npaktukm BepxosHoro Cyaa P® nokasano, 4To cyabamu Npu nposeaeHnn
Co cTopoHamu becepbl B Xo4e NOArOTOBKM gena K cygebHomy pasbupatenncrsy (n. 5 4. 1 cr. 150 MK
P®) nubo B noarotoBuUTeNbHOW YacTu cyaebHoro 3acegaHusa (ct. 172 MK P®), Kak npasuno,
pa3bACHAETCA MX NPaBO Ha yperyinposaHWe cnopa nyTem meamvaluu, B TOM YMC/E C NOCaeayowmm
3aK/Il04EHMEM MUPOBOTO COMNALLEHMA.

Mexay TeM UMenucb cnyyau, Koraa yKasaHHoe TpeboBaHMe rpax[aHCKOro npoueccyasibHoro
33aKOHOAATEeNbCTBA HAPYLLANOCh CYAAaMM, YTO ABAAETCA HEAOMYCTUMbIM.

MNTaK, BO3MOXKHOCTb M MOPALOK NPOBEAEHMSA MNpoueaypbl Meguaummn pasbAcHAeTCcA Ccygamu B
cheayrowmx dopmax:

NMoCpPeACTBOM HapyKHOro pasMelleHMs COOTBETCTBYyoWen MHPOpMaLMM Ha CTeHAaxX M canTax
CYA,0B U cyaebHbIX y4acTKOB MUPOBLIX CYyAEN;
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B onpegeneHnax o NOAroToBKe Aefa K CAYLaHMIo, HanpaBAAeMbIX CTOPOHAM;

B XO/Zie PaCCMOTPEHUA aena.

MaTepuanbl npoBegeHHoro BepxosHbim Cygom Poccuiickoint ®egepauum obobuieHns cyaebHol
NPaKTUKN CBUAETENLCTBYIOT O TOM, YTO CTOPOHbI PEeAKO CaMOCTOATENIbHO MPUHMMAIOT pelleHne 06
obpaweHMn K npoueaype meamaumn. Kak npaBuao, yKasaHHble /iMU@ 3aKA4aloT CornaleHue o
NPUMEHEHUN MeaMaLMn TONbKO NOCNEe PasbACHEHMA CyAbel CyLecTBa 3TOr0 MHCTUTYTa, NopsagKa u
YC/NIOBUIA €ro NPOBeAEHMA, a TaKKe NPEUMYLLECTB YPEryMpPoBaHMA CNopa C UCMNOb30BaHMEM [AHHOWN
NPUMKUPUTENBHON NpoLeaypbl.

N3yyeHMe NpaKTUKKM TaKXkKe MOKa3asno, YTO CyAbAMM HE PasbACHANOCL NPaBo Ha obpaleHue K
nocpegHuKy (Meauatopy) B ciydae, ecim Cnopbl 3aTparMBaan UANM MOFIM 3aTPOHYTb NPaBa U 3aKOHHbIe
WHTEpPeChbl TPETbUX /ML, HE YYaCTBYIOLLMX B NpoLUeaype Meanaumnmn, unm nybanyHble nHTepecsol (4.5 ct. 1
3aKoHa 0 megmaumm).

CornacHo 4. 2 cT. 4 3aKOHa O mMeamaumu, ecan CNop nepejaH Ha paccMoTpeHue cyaa uau
TPETENCKOro cyAa, CTOPOHbl MOTYT MPUMEHATb Npoueaypy meamaumu B Ntoboi MOMEHT A0 NPUHATUA
peweHnsa No Cnopy COOTBETCTBYHOLWMUM CYyAOM WAM TPETEMCKMM CyAOM. YTO KacaeTcA OT/IOXKeHuA
paccMoTpeHuA aena B cyae, TO AaHHbIM BOMNPOC onpeaenaeTca NpoueccyanbHbiM 3aKOHOA4ATe/IbCTBOM.

N3yyeHne cynebHON NPaKTUKM CBMAETENbCTBYET O TOM, YTO B OO/IbLUMHCTBE CAyYaeB Mpu
3aABAEHUN CTOPOHaMM XogaTalcTBa 00 OTNOXeHMM pasbupaTenbctBa fgena AAs8 NPOBeAeHUs
npoueaypbl Meanaunn cyabl yA0BAETBOPAAN Takue xopatanctea. CpoKM, Ha KOTOpble OTKAAA4blBANOCh
pa3bupaTenbCTBO, COCTABAANM OT WECTU AHEN A0 ABYX MECALEB.

Mexay Tem no cmbicny cT. 13 3akoHa 0 meamauum CPOKWM NpoBeseHuA npoueaypbl megmauum
onpeaensoTcs CTOPOHAaMM COrlalleHneM O NPOBEAEHUN NpoLEeaypbl MeanaLmm UCX0AA U3 KOHKPETHbIX
06cTOATENLCTB BO3HMKLLEIO cnopa. MeamaTop M CTOPOHbI AOJIXKHbI MPUHMMATL BCE BO3MOXKHbIE Mepbl
ANA Toro, YTobbl YKa3aHHas npoueaypa bbiia npeKkpalleHa B CPoK He bonee yem 60 gHelN.

Cya, He BnpaBe No cobCcTBEHHOW MHULMATMBE YCTAHABAMBATb CPOK A/ NPOBEAEHUA MpoLeaypbl
MeaMaumnmn, OT/IMYHBLIN OT CPOKAa, ONpPeaeNleHHOro CTOPOHaMW B COrMNAWEHUM O MPOBELEHMWU TAKOWM
npoueaypbl. Mpu 3TOM YKa3aHHbIN B COMMIALLEHUM CPOK HE MOXKET MPEeBbIWATb CPOK, YCTAHOBAEHHbIN B
3aKoHe 0 meanaumu.

BmecTe ¢ Tem ecam npoueaypa meguaumm 6bina npoBegeHa CTOpoHamMM 40 obpaleHmsa B ¢y, HO
no Kakmm-nnbo obcroATenbcTBam crnop 6bl1 nepegaH Ha PaAcCMOTPEHMEe cyda M CTOPOHbl BHOBb
NPUHANN pelleHne o ee npoBegeHun (4. 3 n 4 cT. 7 3aKoHa 0 Meauaumn), To B 3TOM C/ydae cya, MOXKeT
OT/IOXWUTb PACCMOTPeHWe aena He bonee yem Ha 60 AHel, HE3ABUMCMMO OT MPOAOIKUTENBHOCTM
npeaplayuien npoueaypsl (4. 3 cT. 13 3akoHa 0 meanaumn).

OTnoxeHne pa3bupaTenbcTBa Aena B CBA3M C NPOBeAeHMEM MpoLeaypbl Meanaumm He MOXKeT
6bITb PacUEHEHO KaK HapyLUeHWe PasyMHbIX CPOKOB.

TakoMl Xe no3uunun npuaepxusaetca n EBponeickuin cyg no npaBam YenoBeKa, KOTOPbIA CUMTAET,
YTO OCHOBAHMEM A/1A NpPU3HaAHUA HecobatoaeHNA TpeboBaHNA PAa3yMHOrO CPOKa MOFYT C/IY*KUTb TO/IbKO
TE OTCPOYKM, KOTOpble HblAN AONYLEHbI MO BUHE rocyaapcTea <230>.

<230> lMocTaHoBNEHMEe EBponenckoro cyga no npasam yenoseka oT 19 uioHA 2003 r. no aeny
"MenepceH n baagcraapg npotms OdaHun".

OfHaKo TaKue 3afeprKKM MOryT ObiTb OnpaBAaHbl 0CO6bIMM 0BCTOATENbCTBAMM, Hanpumep
HEeOAHOKpPaTHbIMU X0ZaTalcTBaMu 3asBUTeNA 06 OTN0KeHUN cyaebHoro pasbupartenbcrea <231>.

<231> MocTtaHoBNeHWe EBponelickoro cyga no npaeam 4yesnoBeka oT 27 masa 2004 r. no geny
"Ninagmc npotus MNpeuunn".

CTOPOHbI MPUMEHANW NPOLEeAYPY MeAMaLMmM MO CAeYOLMM KaTeropusam aen:

1) no aenam o 3awuTe npas noTpebuteneit;

2) MO KUAULLHBIM crnopam (0 HEeYMHEHMM NPENnATCTBMI B MONb30BAHUMN KU/bIM NMOMELLEHUEM; O
HEYMHEHUWU NPENATCTBUIA B NPOMKMBAHUM M MONb30BAHUM KWUAbIM MNOMELEHUEM; O MPU3HAHUK
YTPaTMBLUMM NPaBO MO/Ib30BaHWA KU/bIM NOMELLEHNEM; O pPeasibHOM pa3aene Xuaoro 4oma);

3) no cnopam, BO3HMKaIOWMM U3 CEMEMHbIX OTHOLWeEHUI (06 onpeaeneHUU mecTa XKUTenbCTBa
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pebeHKa M nNopAgKa OCYLLECTBNEHUA POAUTENBCKMX MPaB pPoaMTENEM, NMPOXKMUBAKOWMM OTAENbHO OT
pebeHKa; 06 M3mMeHeHWM nopsagKa obuieHns ¢ pebeHKOM; O B3bICKAHMM aIMMEHTOB B TBEPAOM
OEHEKHON CYMMe Ha cofeprkaHMe HecoBepLUEHHOIETHEro pebeHKa; 0 NWEHNM POAUTENBCKUX NPaB, O
pasgenie MMYLLECTBaA, HAXKUTOTO B Nepuos bpaka);

4) no aenam, BO3HUKaIOLLMM U3 UMYLLECTBEHHbIX M MHbIX OTHOLWIEHMWI (O B3bICKAHUK A0Ta);

5) no uHbIm KaTteropusm gen (06 o6a3aHMM BOCCTAHOBWUTb MENKEBbIE 3HAKW; O JIMKBUZALUU
pa3BOPOTHOW NAOLAAKM U Ap.).

B cnny 4. 3 ct. 12 3aKOHa 0 megmaumm meauaTuUeBHoOE cornaweHune, AOCTUINHYTOe CTOPOHaMu B
pe3ynbTaTe Npoueaypbl MegMaumm, NPoBeLeHHOM NOCae Nepeaayn cnopa Ha PacCMOTPEHUE cyaa uam
TPEeTencKoro cyaa, MoXeT ObITb YTBEPKAEHO CY4OM B Ka4eCTBE MMPOBOTO COMNIALLEHUA B COOTBETCTBUM C
npoueccyanbHbiM 3aKOHOAATENbCTBOM. MMpPOBOE cOrnalleHne MOMKET OblTb 3aKNHOYEHO TOJIBKO NO
YKeNaHWI0 CTOPOH, C/ie0BaTe/IbHO, BOMPOC O 3aK/IHOYEHUW MMUPOBOMO COrIAWEHUA MO pe3y/ibTaTam
npoBeAeHMA NpoLeaypbl Meguaunmn MoXKeT 6biTb UHUUMMPOBAH CTOPOHAMM MO Aeny.

O606uweHne NPaKTUKM NOKA3ano, YTO MO pe3ynbTaTaM NpPOBeAEeHHOW NpoLeaypbl meauaunu
CTOPOHbBI Yalle BCEro 3ak/ai4vain MeauaTtMBHOE COrnalleHue, KOTOpoe BMOC/AeACTBUMM YTBEPKAANOCh
CY[LOM B Ka4yecTBe MMPOBOTO COrNnalleHums.

Hanpumep, onekyH I., fAeicTeys B MHTepecax cBoei nogoneyHow M., obpatmnca B OKTAGPbCKUIA
palioHHbIN cyn r. ExkatepuHOypra ¢ WCKOM O pasgene HAcNeACTBEHHOIO  MMyLLEecTBa K
HecoBepLleHHoNEeTHeN cecTpe 3.

B obocHoBaHWe TpeboBaHWI I. yKasas, 4To NOC/AE CMEpPTM OTLA CNOPALLUX CTOPOH OTKPbIIOCH
HacneacTBO, B COCTaB KOTOPOTO BK/OYEHbI KBApTUpPaA B I. EKaTepuHbYypre n aBTomobunab. B oTHOWweHUH
KBapTUPbl OMEKYHY UCTULIbI BblAaHO CBMAETENbCTBO O NpaBe Ha Hac/ieACTBO MO 3aKoHy Ha 1/2 gonu B
npase cobcTBeHHOCTM. Ha malunHy cBUAETeNbCTBO He BblaaBanocb. OnekyH [. npocuna nepeaatb
aBTOMObWAb HacnegHMLE - OTBETUYMLE 3. U B3bICKaTb B MOJ/1b3y UCTULLbI KOMMNEHCaLMIO B pasmepe 55 Toic.
py6. (1/2 ctoumocTV aBTOTPaAHCMNOPTHOIO CPeacTBa).

Mo geny 6b1710 NpoBeaeHO NpeaBapuTeNbHOE cyaebHoe 3acegaHne, B KOTOPOM CyAbel CTOPOHaMm
pPa3bACHEHO MpPaBO Ha yperyiMpoBaHMe crnopa nyTemM MNpoBeAeHUA npoueaypbl meauauuu. lMocne
cynebHoro 3acefaHuAa obe CTOPOHbI 06PATUAMCL K CyAy C 3aABAEHUAMM O NPEefOCTaBNEHUM UM
BO3MOXHOCTM NpPOBECTU npoueaypy Meguaumun. Mo XopatalcTBy CTOPOH CyA, OTAOMMUA cypebHoe
3acefaHue Ha 13 ceHTaAbps 2011 r. B yKasaHHbIM AeHb cyay NpeAcTaB/ieHO CorlalleHme 0 npoBeseHum
NPUMUPUTENBHON MpoLeAypbl C HasHayeHWem pAaTbl MNPOBeAEHMA npoueaypbl meauvaumm Ha 21
ceHTAbps 2011 r. Cya oTnoxun pasbupaTtenbcTso Aena Ha 14 Hosbpa 2011 .

OpHako yxe 14 oKtabpa 2011 r. CTOPOHbI 3aKAUYMAM MeauaTUBHOE cornalleHue. B
MeANATUBHOM COF/IalleHMM CTOPOHbI MPeAyCMOTPEN, YTO OTBETYMLA 3. NepesaeT NpUHaANeKallyto e
1/2 ponn B Hacnegyemol KBapTMpe Mo AOroBopy AgapeHusa wuctuue [1., KoTopasa CTaHOBMTCA
€AVNHCTBEHHOM COBCTBEHHUUEN AAaHHOM KBapTMpPbl. B 04HOKOMHATHOM KBapTMpe, B KOTOPOM NPOXKMBAET
HECOBEPLUEHHONETHAA WUCTULA, MNOCNe CHATMA ee oOneKyHom [. C PperucTpaumMoHHOro y4yeTta
perucTpupyertcs oteetymua 3. ABTOTPaAHCNOPTHOE CPeacTBO NepeaaeTcs B CO6CTBEHHOCTb OTBETUMLbI 3.
B npoueaype meamaumm M BbipaboTKe YCNOBUIA MeAMATUMBHOINO COMNalleHWa NPUHUMaAN y4actue
npeacTaBuTelb OPraHa OneKkn U NoNeYnTenbCTBa.

MeanatusHoe cornaweHve B 4acTM  pasgena Hacnegyemoro  MMylectBa B Buae
aBTOTPAHCMNOPTHOrO cpeactsa 6Obl1o nepesaHo B OKTAOPbCKUI palloHHbIN cyg, r. EKaTepuHbypra gns
YTBEPKAEHUA MMPOBOrO COrNalleHuns.

MpuBegem npumep U3 apbUTPAKHOW MNPAKTUKKM, KOrAa NpUMEHEHWe npoueaypbl meanaumm
MOCAYXN0 OCHOBaHWEM 3aK/IIOYEHUA MMPOBOTO COraLIeHuA.

Mo matepuanam apbuTparkKHO NPAKTUKN.

ApbutparkHbIin cyn PocToBCKOM 06/1acT, pacCMOTPEB B OTKPLITOM cyaebHOM 3acefaHumM Aeno ot
21 ¢espana 2012 r. N A53-26414/2011 no uckosomy 3asasieHuio Komuteta Mo ynpasieHUuio
MMYyLLLECTBOM ropoaa BonrogoHcKa K obLecTBy ¢ orpaHMyYeHHoON oTBeTcTBEHHOCTbO "YK ApT UHBecT" 0
B3biCKaHUK 567 000 py6. 3a40/1:KEHHOCTM MO apeHaHoM naaTte, 11 133 py6. 28 Kon. NeHu, pacTopKeHUn
porosopa apeHapl ot 1 anpena 2011 r. N 163, BbiceneHnun, yCTaHOBWUA caeaytoLlee.

KomuteT no ynpasneHuo MmyL,ectBOmM ropoga BonrogoHcka obpatunca B ApbuTpakHbit cyn,
PocTtoBckoit obnactu ¢ uckobim 3asBneHnem K OO0 "YK Apt MHBect" o B3bicKaHun 567 000 pyb.
3a10/1)KEHHOCTU No apeHaHoM nnaTe 3a nepuog c 1 anpena 2011 r. no 31 utona 2011 r., neHu 3a nepunog,
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¢ 20 anpena 2011 r. no 15 asrycta 2011 r. B pa3mepe 11 133 py6. 28 Kon., pacToOpXeHUn A0oroBopa
apeHabl ot 1 anpena 2011 r. N 163, 06a3aHMM nepeaatb 3emenbHblt yyacTok 61:48:0040218:32 u3
3eMeNib MOCENIeHUI, PaCnoNOXeHHbIM No agpecy: PoctoBckaa ob6nactb, . BoAarogoHcK, ya.
JleHuHrpaackas, 4. 11, nnowaabto 13 340 KB. M NO aKTy Npuema-nepesayu.

NckoBble  TpeboBaHMA  MOTMBMPOBAHblI  HEHAgAEXalWuM  WUCNOSHEHMEM  0053aTenbCTB
apeH4aToOpPOM MO AO0rOBOPY apeHAbl HaxOoAALLerocA B rocyAapCTBEHHOM COBCTBEHHOCTU 3eMeslbHOro
y4yacTka oT 1 anpena 2011 r.

B cygebHom 3acegaHuu, HasHavyeHHoOM Ha 9 ¢espana 2012 r., B nopsgke cT. 163 ANK PO
obbsBnanca nepepoiB Ao 16 despans 2012 r. go 17 4 00 mMuH., nocne KoToporo cyaebHoe
pa3bupaTenbcTtBO NpoaosKeHo. MHbopmauma o ABUKEHUM Aena pasmelleHa Ha oduuManbHOM canTe
ApbuTparkHoro cyaa PoctoBckon obnactu.

CtopoHamn B cypebHOM 3acefaHWM 3aABNEHO XO[ATAWCTBO 06 YTBEPXKAEHWW B KayecTse
MUPOBOro COrnaweHna no Aeny mMeAnaTUBHOrO COrnaleHusa, 3aKAlYeHHOro mexay Komutetom no
yNpaBAeHWUO UMYLLECTBOM Fropoa BoarogoHcKa 1M 06LecTBOM € OrpaHMYeHHOM oTBeTCTBEHHOCTbIO "YK
ApT UHBecT", NpeacTaBNeHHOE Ha PacCMOTPEHUe cyaa.

B cooTtBeTcTBUM cO CT. 138, 139 AlK P® cTOPOHbI MOTyT yperyimposaTb CNOp, 3aK/04YNB MUPOBOE
cornawieHuve, eciM OHO He HapyllaeT npasa M 3aKOHHble UHTEpechbl APYrUX UL, U He MPOTUBOPEUUT
3aKOHY.

B cootBetctBUM co cT. 12 ®depepanbHoro 3akoHa ot 27 wuona 2010 r. N 193-d3 "06
aNbTEPHATMBHOW MNpoueaype YperyaMpoBaHMsA CrMopoB C  yyacTMem nocpefHuKa (mpoueaype
Mmeanauumn)" meamMaTMBHOE corfaleHne, 4OCTUTHYTOe CTOPOHaMK B pe3y/bTaTte npoueaypbl Meanaumm,
npoBeAeHHONM MOC/ae nepefayn crnopa Ha pacCMOTPeHWe cyaa WAM TPeTerUCKoro cyaa, MoxeT bHbiTb
YTBEPKAEHO CYAOM WAW TPETEMCKMM CyAOM B KayecTBE MWMPOBOFO COFNAlEHMA B COOTBETCTBUM C
npoueccyanbHbiM  33aKOHOAATENbCTBOM  MAM  3aKOHOAATE/IbCTBOM O  TPETeMCKUX  cydax,
3aKOHOAATEeNbCTBOM O MeXAyHapo4HOM KOMMEPYECKOM apbuTpake.

Takum obpasom, npeactaBfeHHOE CTOPOHaMW MeAMATUBHOE COr/alleHne paccmaTpuBaeTca
CYAOM KaK MMPOBOE COornalleHune no geny.

OCHOBaHMEM 3aK/HOYEHMA MMPOBOTO COM/IALIEHUA ABUNOCb [OCTUMKEHME CTOPOHaMKU Mpwu
npoBeLeHMN MpoLLeaypbl Megnaunm cornacusa no NopsagKy MCNOAHEeHUs OTBETYMKOM 06s3aTeNbCTB B
CBA3M C MPOCPOYKON WUCMNOSHEHUA 06A3aTeNbCTB NO BHECEHUIO apeHAHbIX MiaTeXel No A0roBopy
apeHAbl HaXoaALLeroca B rocyAapcTBEHHOM COBCTBEHHOCTMN 3eMeIbHOTO yYacTKka oT 1 anpena 2011 r.

OT uctua meauatMeHOe cornalleHue noanucaHo npeacefatenem KomuTtetTa no ynpasaeHuUto
umyLlectsom ropoga BonrogoHcka E.B. EpOXuHbIM, CO CTOPOHbI OTBETYMKA MeaMaTUBHOE cCOornalleHune
nognucaHo npepacrasutesiem obuiectsa no gosepeHHoct M.B. BapaHoBbiM. [MonHomMouma nuu,
noAnucasLWNX MeguaTMBHOE COornalleHne, NpoBepeHbl CYyA0M.

Ycnosua mupooro cornawenuna ot 9 ¢pespans 2012 r. He npoTnBopeyart cT. 606, 614, 619 K PO,
MOCKONbKY Ha/inyme 3aZ0/IKEHHOCTU Ha CYMMY MMUPOBOTO COTMNALEHNA NO BHECEHUIO apeHAHOoM NAaThl
noAaTeBep}KaeHo Mmatepuanamu gena. OueHuMB NpeacTaBieHHOe cornaleHue, cya, npuwen K Bbisoay O
TOM, YTO OHO He MNPOTUBOPEYMT 3aKOHY M He HapyLlaeT NpPaB M 3aKOHHbIX MHTEPecoB ApPYrux nwuu,
NOAMUCAHO MOJIHOMOYHbIMW NpPeACTaBuUTEeNAMU CTOPOH, B CBA3M C YemM CyA, He ycmaTtpumsaer
YCTAHOB/EHHbIX Y. 5 cT. 49 n u. 6 cT. 141 AMNK P® ocHOBaHMI, NpensaTCTBYOLWMX YTBEPKAEHMUIO MUPOBOTO
cornaweHms.

B cootBetctBuM € 4. 2 cT. 150 AMNK P® B cayvae yTBepXKAEHWA MMUPOBOrO COr/alleHus
apbuTpaxkHbIi cya NpekpaLLaeT NpPoM3BOACTBO MO Aeny.

B cootBeTcTtBUM C 4. 3 cT. 140 AMNK PD, echm B MMPOBOM COrNalleHUn OTCYTCTBYET yCNOBUE O
pacnpegenerHun cynebHbix pacxonos, apbUTParKHbIN CyA, pa3peLlaeT 3TOT BOMPOC NPU YTBEPKAEHUU
MWPOBOTO CcornaleHuns B obLem nopsake, yctaHosneHHom AlMK PO.

B onpeneneHumn apbutpaxkHoro cyaa 06 yTeepXaeHNN MUPOBOTO COMNaLLEeHNA HA OCHOBaHUK Nn. 3
y. 7 c1. 141 AMNK P® yKasbiBaeTcs Ha BO3BpaleHWe ucTuy m3 depepanbHoro 6rogkera NONOBUHDI
ynaa4yeHHoOM MM rocyaapcTBeHHoM nownuHbl. CornacHo noan. 3 n. 1 ct. 333.40 HanoroBoro Koaekca
Poccuitickoit depepauumn (nanee - HK P®d) npu 3akAl04EHUM MUPOBOrO COrfalleHUA A0 MPUHATUNA
peweHns apbuTparkKHbIM CyaOM BO3BpaTy WCTLy nognexut 50% cymmbl  ynaayeHHOM UM
rocyAapcTBEHHOM MOLANHBI.

C yyeTomM M3/10XKEHHOrO C OTBETYMKA NOANEKUT B3bICKAHUIO rOCYAapPCTBEHHAA NOLWAMHA B A0XO0A,
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denepansHoro btoarketa B pasmepe 9 281 py6. 33 Kon.

MocKonbKy ucTel, ocBoboXAeH OT ynaaTbl rOCnoWAMHbl B nopaake noan. 1.1 n. 1 c1. 333.37 HK
P®, ocHoBaHW ana Bo3BpaTa emy 50% rocnownmHbl He UMeeTCs.

Pykosogacteysach cT. 41, 49, 140, 141, 4. 2 cT. 150, cT1. 151, 159, 184, 185 AlK P®, cyn onpegenvn:
X04aTalCTBO CTOPOH 06 yTBEPXKAEHMM MUPOBOrO COrNALIEHUA, 3AKJIOYEHHOFO C MPUMEHEHUEM
npoueaypbl megmaunn 9 pespans 2012 r., ynosaeTBOpuTb <232>.

<232> OnpeaeneHune ApbutpaxkHoro cyaa PoctoBcKkon 061acTy 0 NpeKpaleHm Nnpon3BoacTea o
aeny N A53-26414/2012 ot 21 ¢pespana 2012 r.

B pesynbtate 0606uWeHns cyaebHolt npaktukn BepxoBHoro Cyaa Poccuitickoit depepaumm
YCTQHOB/IEHO, 4YTO MpPU PACCMOTPEHUN MeAMATUBHOIO COTNAWEHWA ONA YTBEPKOEHUA B KadecTse
MMWPOBOrO COrNaleHua Cyabl NCXOAUAN U3 coaepKanua 4. 3 cT. 12 3akoHa o0 meguaumm 1 cT. 39 MK PO,
COrNacHO KOTOPbIM, eCM MeAnaTUBHOE COornalleHne He COOTBETCTBYET 3aKOHY WM HapyllaeT npasa M
3aKOHHblE WHTEpecbl APYrMX /UL, OHO He MOANEXKMUT YTBEPXKAEHUIO CYAOM B KayecTBe MWPOBOTO
cornawenua. OaHaKo, Kak NoKasano M3yyeHue cynebHoM NPaKTUKK, ClydaeB OTKasa CO CTOPOHbLI CYA0B
B YTBEPKIAEHUN MMPOBBIX COMNALIEHUI, 3aKNOYEHHbIX HAa OCHOBAaHMU MeAMaTUBHbIX COrNalleHUN, Kak
He COOTBETCTBYHOLMX 3aKOHY HE UMESIOCh.

CTOpOHbI € y4acTMeM megmaTopa NP 3aKA0YEHUM MeSMATUBHOIO COornalleHuns BbipabaTbiBaaum m
Apyrve, NOMMMO MMUPOBOTO COFNALIEHUA, PeleHna O COBEPLUEHUMWN Aa/bHEMLWNX NPOLLECCyasibHbIX
OENCTBUIM, YTO OTPaXKanocCb BMOCNEACTBMM B TEKCTe AOKYMeHTa. Bo McnosHeHMe Takux pelueHuit
OTBETYMKM 0BpaLLanmCb B Cya C 3aABAEHUAMU O NMPU3HAHUM UCKA, UCTUDBI - 06 YMEHbLUEHUN MCKOBbIX
TpeboBaHuin 1IMb60 06 OTKase OT MUCKa.

Y10 KacaeTcs ciy4aeB HEUCMONHEHMA NPOLLECCYaAsIbHbIX YCIOBUI, COAEPKALLMXCA B MeANATUBHbIX
cornaweHunax, To B pesynbTaTe 0606LLEHMA NPAKTUKN TaKMX C/ly4aeB He BbiABAEHO. Hanpumep, no Ucky
A. K M. o Bblaesne B HaType A0AM B NpaBe o0bueir cobCTBEHHOCTM Ha 3eMEe/IbHbIM Y4YacTOK WU
npekpaweHnn poneson cobcTBeHHocTM 11 oktabpa 2011 r. cTopoHamMW 3aK/IHOYEHO COrAaLIEHME O
npoBeseHUN NpoLLeaypbl Meauaumnu.

CynebHoe pas3bupatennbctBo B OKTAOPbCKOM palioHHOM cyze r. EkaTepuHbypra 66110 OT/NIOKEHO
Ha 29 HoAbpAa 2011 r. 14 Hoabpa 2011 r. cTopoHaMM 3aK/OYEHO MeAMaTUBHOE COrialleHue, Mo
YCNOBMAM KOTOPOTO UCTMLA A. AapuT NpuHaanexkalyto e 1/2 nonn B npase obuiein cobcTBEHHOCTU Ha
Xuno gom B r. EKkaTtepuHbypre oteBeTunmky M. B AeHb 3ak/to4eHWMA [0roBopa AAPEHWA CTOPOHDI
3aKNHYUAN  cOrnalleHne O pasjefie CMOPHOrO 3eMEe/IbHOrO y4vacTKa M MNpeKpaweHun [oneBoi
cobcTBeHHOCTU. Mocne nepesaym Ha rocyLapCcTBEHHYIO PErMcTpaLMio 4OroBoOpa AAPEHMA U COTNalleHNs
0 pasgenie 3eMeNbHOro y4acTKa uctuua A. noaana B cya 3anaBsieHMe 06 0TKase oT Ucka. 29 Hosbpa 2011
. PaiOHHbIM CyAOM BbIHECEHO OnpeAeseHne O MNPEeKpPaLLEHUM NPOM3BOACTBA MO A€y B CBA3U C
OTKa30M MUCTULbI OT UCKa, KOTOpOe He 06KanoBanoChb M BCTYNUIO B 3aKOHHYIO cuay. Takum obpasom,
AaHHOe fie/10 HaxoAnNoChb B NPOM3BOACTBE CyAa HEMHOMMM Bosiee Tpex MecsLLEeB.

Mexay TeM MMen MecTo C/y4Yau, Korga npoueaypa meguaummn bbina npeKkpaleHa B CBA3W C
OTKa30M OHOW M3 CTOPOH OT AasbHellero nposegeHna npoueaypbl meanauun (n. 4 ct. 14 3akoHa o
MeAnaLumnmn), a TakxKe No peleHuo Meauatopa, NpU3HaBlIero HeuenecoobpasHbiM ee AanbHenwwee
nposeaeHue (n. 3 ct. 14 3akoHa o meauauuu). Mo genam, rae He yAaNoCb 3aKAOUYUTb MeaMaTUBHOE
cornawleHue, cnopbl HbI1M paspelleHbl CYyA0M C BbIHECEHUEM PeLIeHUS.

Cymmbl, nognexkalwue BbiNJaTe MeaMaTopy B CAy4yae OCYLWeCTBAEHUA [OeATeNbHOCTUM No
npoBeAeHUIO Mpoueaypbl MeaualuMmM Ha NAATHOM OCHOBE, He MOryT ObiTb OTHeceHbl K cyaebHbIm
nsgepkkam (ct. 94 MK PP). B cnyyae Heonnatbl MeAMaTOPy YKasaHHbIX YCAYr, NPesycMOTPEHHbIX
TaKUM cOrnaweHnem, pacxoabl Ha UX NPoBeAeHMe NoA/1eXKaT B3bICKAHUIO MO UCKY meanaTopa.

Kak nokasano wusyyeHue cyaebHOW NpaKkTUKKM, cyaebHble NocTaHOBAeHUA (onpegeneHus o
npeKpaLeHnn NponsBoaCcTBa No Aeny, onpeaeneHnsa ob octaBieHUU 3aasaeHUA H6e3 paccmoTpeHus),
BblHECEHHbIE NOCNe Mpoueaypbl Meavauuu, B CyA, BbIWECTOAWENA WHCTAHUMW CTOPOHAMKU He
ob6rkanosanunce.

Kpome TOro, cymamm oTmMeYanocb, YTO AMLQ, Y4YacTBylowMe B npoueaype meguauuu, He
obpawannce c Kanobamm Ha HEUCNONHEHWE WAM HeHaa/NerKallee MWCNOJHEHME MeaMaTUBHOIo
CornaweHua, U 3To BNOJIHE 3aKOHOMEPHO, MOCKOJIbKY B pe3y/abTaTe npoueaypbl Meguaumm CTOPOHbI
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YPEryanpoBasm BO3HUKLIMI KOHPAMKT CamMOCTOATE/IbHO, BblpaboTann npuemsiemble ANS HUX YCOBUA
MeAMaTUBHOIO COrNaleHusa, 4To WM CrnocobCTBoBano ero A06poBOALHOMY MCMOAHEHUID. Takum
obpasom, npoueaypa meamaLmMm yMmeHblUMAA HArpy3Ky Ha Cyabl, B TOM YNC/E U Ha CyAbl BbILLECTOALLMX
WHCTaHLMN.

BmecTte ¢ Tem 0606uWeHMe cyaebHoM NPaKTMKU NOKa3ano, YTo B OO/bLLIMHCTBE CYA0B YKa3aHHble
NPUMUpPUTENbHBIE NPOLLEAYPbI B HACTOALLLEE BPEMA MOKa He HALLIW LMPOKOTo NPpUMEHeHHs.

OCHOBHblE MPUYUHbI 3AKAOYAIOTCA B C/AeAyloWem: HOBM3HA Npoueaypbl, BbICOKAA CTeneHb
KOHO/IMKTHOCTM OTHOLUEHWI YYaCTHMKOB Cropa, OTCYTCTBME HaBbIKOB M TpaauUMin MO BeAeHWUto
neperosopos 1 T.4. CTOPOHbI COrNaLLaTCA NPOUTU Npoueaypy Mearuaunmn B UCKIOYNUTEIbHBIX CyYasX,
nocse TOro Kak cygbAmMu B cyaebHbIX 3acefaHUAX 3aTPAaYMBAETCA 3HAUMTEIbHOE BPEMA Ha PasbACHEHUE
CYLLHOCTM NpoLesypbl Megnaumm 1 ee NPenMyLLeCTs.

OuyeHb MO3UTMBHbLIM ABNAETCA OMbIT BHeAPeHUs Meauauun B CeeppsoBckoi obnactu, rae ana
MOMCKa ONTUMANbHbIX MyTel B3aUMOLEMNCTBMA TOCYAAPCTBEHHOrO MpPaBOCYAMA C Meauauvein B
CeepasioBckon obnactn 6bln opraHM3oBaH NepBbii B Poccnn npaBoBoOM 3KCMEPMMEHT Mo paspaboTke u
anpobaunmn MexaHM3mMOoB UHTErpaLmmM Meamaunm B rparkAaHCcKoe cya0npon3BoACTBO.

[na nposefeHMA aKcnepumeHTa 6blia paspaboTaHa M yTBEpPXKAEHA KOHUENUMA, NOArOTOBAEHA
nporpamma, onpegeneHol 3adayu, cbopmumpoBaHa paboyasa rpynna. [1paBoBOM 3SKCNEPUMEHT
nposoguTCcA Ha 6ase cyaebHoro yyactka N 6 OKTAGpbCKOro paioHa r. EkatepmHbypra n OKTAGPbLCKOro
palioHHOro cyfa r. EkatepuHbypra, ctaswero no utoram 2010 r. oaHum us nugepos CeepnaoBCKOM
061acTv no cyaebHoi Harpyske. Hay4yHO-meToaMYeCcKoe CONPOBOXKAEHME SKCNEPUMEHTA, NPoBeAEHNE
NMPaKTUYECKUX Meamaumin  ocyuwectendetca LleHTpom meamaumm  YpanbCKoM  rocyaapCTBEHHOM
OPUANYECKON aKaJeMnu.

Mogenb NpaBOBOro 3KCNEPUMEHTA FOTOBM/IACb HAa OCHOBE M3y4YeHMA OMblTa B3aMMOAENCTBUSA
WHCTUTYTa Mmeguaumm n cyaebHbix opraHos FepmanHnn, Huaepnangos, ®uHasHaAUK, ABCTPanum, AHrAnu
n Yanbca, CLWA, KaHagbl. Pa3paboTaHHaa mogenb 6blna aganTupoBaHa A8 POCCUMCKON CUCTEMBI
npasocyaus.

B pesynbTaTe aKkcnepumeHTa Oblia Co34aHA M anpobupoBaHa METOAMKA PasbACHEHUA CyLbAMMU
CTOPOHaM WX MpaBa HA YpPeryiMpoBaHWe CNopa B paMKax Meguauuu, HangeHbl ONTMMAJibHble
MeXaHM3Mbl B3aMMOLENCTBUA MeANaTOPOB U CyAa, COracoBaHbl npoueccyanbHble Gopmbl Nepesaymn
CNopa Ha MeanaLmio, YTO NO3BOINA0 CHOPMMPOBATL NPAKTUKY 0OPALLEHNI YHACTHUKOB FPaXKgaHCKOro
npouecca Kk meguaTopy.

Kak nokasasn WTOrM 3KCNepuMMEHTa, B pe3y/ibTaTe 3aK/AOYEHUA MeAMATUBHbIX COrnalleHui
NnpeKpawaeTcs MNPOM3BOACTBO MO TPaKAAHCKOMY Aefly, WTOroBbli CyAebHbI  aKT, KOTopbIM
OKaH4YMBAETCA NPOWU3BOACTBO, He OOKaNyeTcs B CyAbl BblECTOAWMX MHCTAHUMK, nNpesoTBpallaeTcs
nogaya HOBbIX W BCTPEYHbIX WCKOB, BBMAY [A0OPOBO/SBHOIO WCMOAHEHWUA He BO3byXKAaeTcAa
NCNOJIHUTENbHOE NPOU3BOACTBO.

Pe3ynbTaTbl OMPOCOB YYacCTHMKOB Npoueaypbl Meguaumm MNokasanum, 4To 3TOT cnocob
YPeryanpoBaHua cropa cTtan gasa HUX npeanoytutenbHee, Yem cyaebHoe pas3bupaTtenbcTBO, NOCKOIbKY
peleHre, NpUHATOE MO UTOraM megmaumn, 6osee COOTBETCTBYET MX MHTEPECAM, HEXenn pelleHue
cyaa.

Cpean dakTOopoB, KOoTOpble NOBGYAWAM CTOPOHbI 06pPaTUTLCA K Meanauuu, 6binnM OTMeYeHbl
cnegytowpe:

KBaMPUUMPOBAHHOE pPa3bACHEHWE CYyAbAMM NpaBa HA YpPeryanmpoBaHWe crnopa B paMKax
npoueaypbl megnaumu;

nposeaeHne MHPOPMALIMOHHBIX BCTPEY MeAnaTopa U CTOPOH HEMOCPEACTBEHHO B 34aHUN CYAa;

BbICOKMI NpodeccMoHaNbHbIN YPOBEHD MEANATOPOB;

nposeAeHMe NpoLeaypbl MeanaLmm AN y4acTHUKOB FPaXKAaHCKOro npouecca 6ecnnaTtHo.

Mo cnpaseannBomy cyxaeHuto C.K. 3araliHoBOW, nofobHOro poga 3KCNepuMeHTbl NO3BOAAT
HalTn ana Poccum onTMManbHy0 MOAe b YaCTHOM Meguaunmn <233>,

<233> 3araniHosa C.K. O KomnneKkcHOM noaxoje K pa3suTuio meamaumn 8 Poccum // 3akoH. 2012.
N 3. C.51-56.

nasa 3. MEANATUBHOE COINALLEHUE



KAK rPAXXOAHCKO-NMPABOBASA CAOENKA
§ 1. MNpaBoBOM XapaKTep MeaNATUBHOIO COrNALLEeHNSA

Kak 6bl10 OoTmeuyeHo, npoueaypa MeauaLMyM 3aBepLIaeTCcA 3aKAYEeHMEM MeAMATUBHOIO
cornaweHusa, noj KOTOpPbIM MOHMMAETCA CornalleHue, AOCTUrHYTOe CTOPOHAMKM B pesy/bTaTe
NpMMEHEHWNA npoueaypbl MeauMaumn K Cnopy MM CNopam, a TaKXKe K OTAe/bHbIM pas3Hornacusam no
cnopy.

HeobxogMmoCTb B 3aKNOYEHMW MeAMATUBHOIO COFMlalleHMA BO3HWMKaeT Torga, Korga ¢akT
HapyLeHUs CyObeKTUBHOIO rPaK4aHCKOro Npasa yXe Haauuo U (Maun) umeeTcs yrposa npeabsaBieHus
MaTepuanbHO-NPaBoBbIX TPebOBaHUI B Cy4ae HEUCNOAHEHMA 06A3aTeNbCTB. 3aKNto4as MeanaTUBHOE
COrnaleHne, CTOPOHbI MNpecaeayloT LUenb 3awuTbl cBoero npasa. lpu OTCYTCTBMM TaKOM Lenu
3aK/Ito4aeMan CTOPOHaMU caenka byaeT ToONIbKO CNOCOBOM OCYLLECTBNEHNUA CYOBEKTUBHDBIX FPArKAAHCKUX
npas. Takum 06pasom, OCHOBHbIM onpegenAowmm GakTopom B SAHHOM C/lydae BbICTyNaeT NpaBoBas
Lefib MeAMaTUBHOrO COrlalleHuns - 3amMTa CyObeKTMBHOIO rpaKAaHCKOro npasa.

B umcne ocHOBHbIX TpeboBaHMIA, NpeabABAAEMbIX K MeAMATUBHOMY COMNaWeHuto, 3aKOH O
MeAMaunmM Ha3bIBaEeT ciesytoLme.

Bo-nepBbiX, MeAnaTUBHOe COrnalweHWe [AOMKHO COBepwaTbCA B MNUCbMeHHOW dopme. ITO
O3Ha4yaeT, 4YToO K [aHHOMY COr/allEHUI0O MOFYT MNPUMEHsATbCA Bce TpeboBaHMA TrpPaXKAaHCKOro
3aKoHOAaTeNbCTBaA K Takon dopme caenku. Tak, cornacHo cT. 160 MK PP, caenka B nucbmeHHon dopme
OOMKHA ObITb coBeplleHa MNyTeM COCTaB/IeHUA [OOKYMEHTA, BblPaXKaloWero ee cogeprkaHuve w
NOAMMCAaHHOIO  JIMLOM  WAM  JINLAMK, COBEPLUAOWMMW  CAEKY, WAU  JO/MKHbIM  0bpasom
YNOAHOMOYEHHbIMU UMW AnLaMu. [pyu 3TOM B 3aKOHE O MegMauMu He YyKasaHo, B KaKoW MMEHHO
(npocToit MAn HOoTapuanbHOM) NUCbMEHHON GopMe AONIKHO 3aK/M0YaTbCA MeaMaTUBHOE COorJlalleHue.
CnepoBaTenbHO, MeAMaTUBHOE COr/alleHMe CTOPOHbI 3aK/0YaloT B MPOCTOM NMMCbMeHHOW dopme. B
HOTapManbHOM ke GopMe OHO MOKET 3aKNHHATLCA MO KeNaHUI0 CTOPOH.

HeobxogMmocTb nMcbMeHHOW GOpMbl MEANATUBHOMO COrnalleHns obycoBaeHa Tem, YTO CO AHSA
€ro NoAnMcaHuA CTOPoOHaMM NMpeKpallaeTca npoueaypa meamaumm n B HEM OTPAXKaloTCA BCe CBeAeHMs,
Kacatolwmeca gaHHoro cnopa. Kak yxe 6bl10 0TMeYeHO, MeAnaTUBHOE COralleHne AOMKHO coaepKaTb
CBeAEHUA O CTOpPOHax, MpegMmeTe crnopa, NPOBEAEHHOM Mpoueaype menuaumn, meamatope, a TakxKe
COr/NlacoBaHHble CTOPOHaMM 06A3aTeNbCTBa, YC/IOBUA U CPOKU UX BbIMNOAHEHUA. Tpn 3TOM B 3aKOHe O
MeAMauMM HUYEro He rOBOPUTCS O MNOCAeACTBUAX HecobNoAeHMA YKasaHHbIX Bblwe TpeboBaHMiA.
Mexay Tem B cootBeTcTBMM cO cT. 160 MK PP 3aKOHOM, MHbIMM NPaBOBbIMW aKTaMM WM COrNaLIEHMEM
CTOPOH MOFYT YCTAHaBAMBATLCA AOMOJIHUTE/IbHble TPebOBaHWA, KOTOPbIM AOJ/IKHA COOTBETCTBOBATb
dbopma caenku, U npenycMaTpuBaTbCA NOCAeACTBUA HecobatogeHua 3TUX TpeboBaHW. Ecnu Takue
nocneacTema He MNpPeayCMOTPEHbI, MPUMEHAIOTCA NOCAeACTBUA Hecobt0aeHNA NPOCTOM NUCbMEHHOM
dopmbl caenku. Tak, HecobatogeHMe NPOCTOr NUCbMEHHOW GOPMbI CAENKM NIMILIAET CTOPOHbI NpaBa B
C/lydae crnopa CCbl1aTbCA B NOATBEPKAEHUE COENKU U ee YCI0OBUIN Ha CBUAETE/IbCKME NOKa3aHMA, HO He
JINLWAET UX NpaBa NPMBOAMTbL MUCbMEHHbIE U Apyrve AoKasaTenbcTsa (cT. 162 MK PO).

Bo-BTOpbIX, MeAnaTUBHOE cornalleHne AO/IKHO COAep)KaTb CBEAEHMA O CTOPOHaX, a MMEHHO 06
YYACTHMKaxX CMOPHOTO NPaBOOTHOLLEHMUA.

B-TpeTbux, B MeAMAaTUBHOM COrallEeHNN A0KeH ObiTb YKa3aH npegMmeT cnopa, a UMeHHO To, No
noBoAy Yero BO3HUK Crop.

B-ueTBEpPTbIX, B MeAMATUBHOM COMalleHNN A0MKHa 6biTb 0BycnoBneHa npoueaypa meguaunm,
CBeAEHUA O MeaMaTope, a TaKXKe COracoBaHHble CTOpOHamu 06A3aTenbCcTBa, YCAIOBUA U CPOKU UX
BbINO/IHEHUSA.

CraTtbA 12 3aKOHa 0 meauaumm 3aKkpensfeT 48a BUAA MeANaTUBHOIO COrnalleHua:

a) MeAMaTUBHOE COr/aleHne, AOCTUTHyToe CTOPOHaMK B pesy/sibTaTe Mpoueaypbl Meavalumy,
npoBeAeHHONM Nocse nepefayvn Cnopa Ha PacCMOTPEHUE CyZa UM TPeTEeMCKOoro cyaa, KoTopoe MOXKeT
6bITb YTBEPKAEHO CYAOM WU TPETEMCKMM CYZOM B Ka4yecTBe MMPOBOTO COr/lalleHns B COOTBETCTBUM C
npoueccyanbHbiM  3aKOHOAATENbCTBOM,  33aKOHOAATENIbCTBOM O  TPeTeMCKMX  cygax  ambo
3aKOHOAATENbCTBOM O MEXAYHAPOLHOM KOMMEPYECKOM apbutpaxke.

CornacHo AlK P® Bonpoc 06 yTBEepXKAEHUM MUPOBOro COrNalleHUsa paccmaTpuBaeTca CyAoM B
cynebHom 3acesaHumu. Mpu 3TOM Cys KOHTPOIMPYET 3aKOHHOCTb 3TOrO aKTa, a TaKXKe cobaoaeHne npas
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N OXpaHAEMbIX 3aKOHOM UHTEPECOB CTOPOH.

Tak, B n. 6 cT1. 141 AIK P® cya He yTBep:KOaeT MUPOBOE COrnaleHne, ecin OHO NPOTUBOPEUUT
3aKOHY WM HapylaeT npaBa W 3aKOHHble MHTepecbl gpyrmx auud. CornacHo n. 3 c1. 139 AMNK PO
MMUPOBOE COrNalleHne He MOXKeT NPOTUBOPEYNTb 3aKOHY UM HapyLwaTb NpaBa U 3aKOHHble UHTepechl
apyrmux auu. CobntogeHne atoro TpeboBaHUA ABNAETCA HEOOXOAMMbBIM YCNOBMEM, OFPaHUYMBALOLLMM
pacnopAaguTesibHble AENCTBUA CTOPOH, HaNpPaB/iEHHbIE HA 3aK/OYEHME MUPOBOrO COralleHmnA. B cBasu
C 3TMM YKasaHHble AEWUCTBMA OCYLLECTBAAKOTCA MOA KOHTPO/Aem apbuTparkHOro cyaa, KOTopbii npu
paccMoTpeHuMM Bompoca 06 yTBEPKAEHWM MUPOBOFO COMMALIEHMA  AOMMKEH MPOBEPUTb, He
NPOTUBOPEYUT M OHO 3aKOHY U He HapyLlaeT /in 3TO CornaleHne nNpasa U 3aKOHHble MHTepechl Apyrnx
anu,

Takum 06pasom, MOXKHO cAenaTb BbIBOA, YTO CyA, YTBEPXKAAA MeAMATUBHOE COrnaleHue B
KayecTBe MMPOBOTO, TaKXKe OCYLLEeCTBAAET KOHTPO/b 33 €ro 3aKOHHOCTbIO.

Kak y»e oTmeyanocb Bblle, NO MNPoOLECCYyalbHOMY 3aKOHOAATeNbCTBY MWPOBOE cornalleHue
npeKpalwaeT NpoM3BOACTBO NO Aeny, cnefoBaTelbHO, U MeANaTUBHOE COornalleHne, yTeepXaeHHoe KaK
MUPOBOE, TaKXe MnpeKpawaer npomsBoacTBO nNo Aeny. WcnonHeHne MMPOBOro cornaleHus
NpPoOu3BOAMUTCA CTOPOHAMM B CAaMOCTOATENIbHOM MOpsAAKe Ha A06pPOBONbHOM OcHOBe. ITO creayeT u3
cMbicna nonoxeHun Hopm MK PO n HenocpeacTBeHHO 3akpenneHo B cT. 142 AMK P®. B cayyae xe
YKNOHEHUA OAHOW W3 CTOPOH OT WMCMOJIHEHWA YCNOBUIN MMPOBOMO COr/MalleHuA Apyrad CTOpOHa B
COOTBETCTBUM C MOJIOXKEHUAMW MNPOLLECCYasIbHOTO 3aKOHOAATENbCTBA MOXKET 0bpatnuTbcAa B Cya C
XO[aTaCTBOM O BblgayYe WCMONHUTENbHOTO JIMCTA W UCMOJIHEHWME MMPOBOrO COrfaweHua byaet
NpPon3BOAUTLCA B MPUHYANTENILHOM NOPALKE NO 06LWMM NpPaBuUaam UCNOAHEHNA peLleHuns.

TakMm 06pasom, OTCyTCTBME CTaTel, MOCBALLEHHbLIX NPUHYAUTENbHOMY WCMOJIHEHUIO LAHHOMO
BMOA MeAMaTMBHbIX COrfalleHuii B 3aKoHe O mMeamaLmn, KOMMEHCUPYeTCA AOCTAaTOMHO AeTasibHOM
KOHKpeTu3auMei B HOpmax JApYyrux 3akoHogaTenbHbix aktos (AMK P®, MK P®). B cayuae
HEOOXOAMMOCTU MNPUHYAUTENBHOFO WCMNOAHEHUA MEAMATUBHOIO COMNalleHUsA, YTBEPKOEHHOMO B
KayecTBe MMPOBOTro, CTOPOHbI CMOTYT pa3peLwnTb 3TOT BONPOC;

6) meamaTMBHOE COrMalleHWe MO BO3HMKILEMY M3 TPaXKOAHCKMX MNPaBOOTHOLIEHWUA Ccropy,
OOCTUIHYTOE CTOPOHaMM B pesy/ibTaTe npoueaypbl meanaunun, nposeseHHon 6e3 nepegayumn cnopa Ha
paccMoTpeHue cyda WM TPeTemcKoro cyfa, KoTtopoe npeacTaBaseT coboi rparkAaHCKO-NpaBoOBYHO
CAENKY, HanpaB/fieHHYID HAa YCTaHOB/JEHWEe, U3MEHEHWe WAWN MpeKpalleHne npaB M obAsaHHOCTel
CTOPOH.

Cnepyet BCMOMHUTb, YTO cornacHo cT. 153 K P® caenkamun npusHatoTcs AEUCTBUA rpaxKaaH u
IOPUAMYECKUX NNL, HanpaBAeHHble Ha YCTAaHOB/AEHWEe, U3MEHEeHMEe WAU MpeKpaleHne rpaxKaaHCKUX
npas u 06A3aHHOCTEN.

Nobas caenka npeacrasnser coboit COBOKYMHOCTb ONpeaeneHHbIX pUAMYECKUX NPU3HAKOB, a
UMEHHO:

choenka ABNAETCA opUaMYeckuM ¢GakToM - OeNCTBMEM, T.e. BOJMIEBbIM aKTOM. A KaK U ntoboit
BOJIEBOM aKT, CAE/KA BKAOYAET ABa 3/1eMEHTA: BHYTPEHHIO BOJIIO /iMLA, COBEPLUAOLLErO CAENKY, U
BOJIEU3bABNEHNE, T.€. Bblpa)KeHWe BHYTPEHHEN BOJIM BOBHE. 3aKOH O MeaMauuu UcxoguT K3
npesymnumm (NpeanonoXKeHns) COOTBETCTBUS BOIN U BONEN3bABIEHUS;

coenka ABAAeTCA AOEeWCTBMEM T[paXgaH U OpPUAMYECKUMX JIML, KaK OCHOBHbIX Y4YaCTHUKOB
peryampyembix rpa*kaAaHCKMM NpPaBoOM OTHOLIEHUI;

cAefnka umeeT Uenb, T.e. BONA B CAENIKe Hanpas/ieHa Ha YCTaHOBNEHUE, U3MEeHeHue WU
npeKpaLeHne rpaxagaHCcKkmx Npas u 0bA3aHHOCTEN.

Ba)HO OTMeTUTb, YTO K MeANaTUBHOMY COr/TalleHUIO KaK K CAeNIKe MOryT NPUMeHATbCA Npasmaa
rpa)gaHCKOro 3akoHoaaTenbCTBa 06 OTCTYNHOM, O HOBaLMM, MPOLLEHMM AO/ra, 3a4yeTe BCTPEYHOro
ofHopoaHoro TpeboBaHMUsA, BO3MELLEHUN Bpeaa.

OTcTynHoe.

OTcTynHoOe ABnseTcA OAHUM W3 WHCTUTYTOB, OTHOCUTE/IbHO CYLLHOCTW KOTOPOro B Teopuwu
rpagaHCKOro NpaBa CyLLEeCTBYIOT Pas/iMyHble TOYKM 3peHua. HeT cornacmsa u B Bonpoce 06 0CHOBaHUK
BO3HWKHOBEHMA OTCTYMHOrO, @ UMEHHO KaKMM [OrOBOPOM ABAAETCA cornalweHuve 06 OoTCcTynHOMm -
peanbHbIM UKW KOHCEHCYa/ibHbIM, MOPOXKAAET /M NpaBa M 006A3aHHOCTM cOrnalleHne o6 OTCTYNHOM
nocne HenocpeacTBEHHOrO ero COCTaBAEHWA U NOAMNUCAHUA, ABNAETCA N AaHHOEe MNPaBOOTHOLIEHMe
a/IbTEPHATMBHbBIM UM OHO OTHOCUTCA K MHOMY BUAY NPABOOTHOLLEHWA.
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Mog oTcTynHbIM B 6YKBaZbHOM, HEOPUANYECKOM CMbIC/IE MPUHATO MOHMMATb OMNpPeAEeNEHHYIO
nnaTy, Yale BCEro AeHbrK, KOTOpble MpeafiaraloTca OAHMM AWLOM APYroMy Auuy 3a coriacue
0TKa3aTbCA, OTCTYNUTb OT 4ero-Anmb6o. B TakOM 3HaAYEHUM OTCTYMHOE MOMKET MMETb MEeCTO U MeXAy
NINUAMM, He CBA3AHHbIMM KaKMMU-TMB0 06A3aTeNbCTBEHHBIMU OTHOLIEHUAMMU. TaKOro poaa OTCTynHoe
MOr/Z10 MMEeTb MEeCTO, Hanpumep, MNpU NpoBeAeHUM TOpros, Korga 6osee mesKkue noKynaTenu
OTKyna/ncb NoA06HbIM 06pa3om oT 6onee KPYMHbIX U COCTOATENIbHBIX KOHKYPEHTOB.

NHoe, 6onee y3Koe 3HayeHMe TepmMuHa "oTcTynHoe" umeeTca B rpakaaHckom npase. Cmbica
OTCTYMHOrO COCTOUT B TOM, YTO OHO NpeKpalLlaeT 06A3aTeNbCTBO NyTEM NPEenOCTaBAEHUA AONKHUKOM
B3aMeH NpeayCMOTPEHHOIO MUCMOMHEHUA APYrOro, COrIacoBaHHOIO C KPeAUTOPOM UCMONHEHUA (yrnaaTa
OEHer, nepefaya MHOrO MMYLLLECTBaA, YCTyNKa npasBa U T.n.). B gaHHOM c/iy4ae OTCTYNHOE BO3MOXKHO
TO/IbKO MeXAy NMLAMK, CBA3AHHbIMW 06A3aTe/IbCTBEHHbIMM NMPABOOTHOLWEHUAMMU, U ABNAETCA BNOJIHE
NlerasibHoOM cAeNKo.

Mo matepuanam apbuTparkHO NPAKTUKN.

NHanBmayanbHble npegnpuHumatenn [MonoBa AkynuHa [asnosHa (MM Monosa A.M.) w
Tumodeesa Jliobosb MaBnosHa (UM Tumodeera J1.M.) obpatuamcb B ApbuTpaxkHbin cyg Pecnybnmkn
Caxa (fIkyTna) ¢ NCKOM K OTKPbITOMY aKUMOHepHOMy obuiectBy "AKUMOHEPHbIN KOMMEpPYecKMin BaHK
(OAO "AKB") "AnmaszaprmnsHbaHk", yTouHeHHbIM B nopAgkKe cT. 49 AMNK P, o npM3HaHMM cornaweHnn ob
otctynHom ot 13 anpens 2007 r. N 01/07 HeaelcCTBUTENbHBIM W MNPUMEHEHUM MOCNeACTBUINA
HeaeNCTBUTENIbHOCTU B BMAE BO3BPATa HEABMMKMMOIO MMYLLECTBA - 34aHUA Kade rocTuHUubl "Xotten"
obuwen nnowaapto 98,10 KB. M, HB. N TN-946, nutepsbl 2, I3, pacnonoxeHHoro no agpecy: CyHTapcKui
ynyc, c. CyHTap, yn. OktabpbeKas, 4. 23, kopn. 2.

B KauyecTBe TpeTbero /AuuUa, He 3aABMAIOLWEro CaMOCTOATENbHbIX TPeboBaHWM OTHOCUTENbHO
npegmeTa cnopa, NpuMBAEYEHA MHAMBUAYA/bHbIM NpegnpuHumaTens Tumodeesa Posanua MNaBnoBHa
(M0 Tumodeesa P.N.).

PeweHnem ApbutpaxkHoro cyaa Pecnybnukm Caxa (AKytusa) ot 20 asrycta 2008 r. ucCKoOBble
TpeboBaHMA yA0BNETBOPEHDI.

MocTtaHoBNeHMeM YeTBepToro apbUTParKHOro ane IALMOHHOIO cyaa oT 28 okTabpsa 2008 r.
pelleHne cyaa NnepBoi MHCTaHLMM OCTaBAEHO 6e3 M3MeHeHuUs.

He cornacmBwuchk ¢ NpUHATBIMK NO aeny cyaebHbimu aktamm, OAO "AKB "AnmasasprusHb6aHk"
obpatunocb B degepanbHbll apbuUTparkHbIM cya BocTouHO-CMOBMPCKOro OKpyra € KacCauMOHHOM
¥Kanoboi, B KOTOPOW NPOCUT UX OTMEHUT.

KaKk nonaraet 3asBuTeNb KacCaLMOHHOM »Kanobbl, BbIBOA CYA0B O HEBO3MOMHOCTM MPOM3BECTM
noraweHue 3agoaxkeHHocTn 3a UM Tumodeesy P.M. nvuamu, He ABAAIOLLMMMNCA CTOPOHOM MO CAESIKe,
ABNAETCA HEMPABW/IbHbBIM.

Mo ero MHeHWO, cyaaMmn He NPUHATA BO BHMMaHMe cT. 313 TK P®P. 3akoHOAaTeNbCTBO, @ TaKXKe
YCNIOBMA KPeauTHbIX LOroBOPOB HEe COAeprKaT 3anpeta Ha nepefadvy WCNONAHEHWA, BO3/10XKEHUe
0653aHHOCTM NO UCNOSIHEHMIO 0653aTENbCTBA Ha TPETBUX JIULL.

CornaweHue 06 otctynHom ot 13 anpens 2007 r. cooTBeTcTBYeT TpeboBaHUsAM cT. 420, 432 TK PO.

3aaBMTENb YKA3bIBAaET HA HapyLIEHMEe CyaamMm HOPM MNpoueccyasnbHOro npasa - cT1. 27 AlMK PO
(cTopoHbl cornaweHna 06 OTCTYNHOM SBAAIOTCA  GU3MYECKUMM  NIMLL@MMK, CMOP HE MOANEeXUT
paccMoTpeHuio B apbuTparkHom cyge). Kpome TOro, nMo MHEHWIO 3afBUTENS, UCTULbLI M3MEHUU
OZHOBPEMEHHO NpeameT U OCHOBAHWE MUCKa, YTO ABNAETCA HApyLIEeHMeM HOPM NPOLEecCyasibHOro npasa.

NN Tumodeesa J1.M. n UM Monosa A.. B 0T3blBE HAa KacCaLMOHHYO ¥anoby ooBoabl 3adaBUTeENA
OTK/IOHWAU, YKa3aB HAa UX HEOBOCHOBAHHOCTb.

MpucyTcTByOWMIN B cyaebHOM 3acefaHuu NpeacTtaBuTe/lb 3afBUTENA KACCaLMOHHOM Kanobbl
noaTsepAamn ee 4OBOAbI.

[eno paccmoTpeHo B nopsaaKe, npegycmoTpeHHoMm . 35 ATMK PO,

PaccmoTpeB [0BOAbl  KACCAUMOHHOW  anobbl, NpoBepuMB MNPaBUAbHOCTb  MPUMEHEHUA
ApbuTpaxkHbim cyaom Pecnybamkn Caxa (AkyTus), YeTBepTbiM apbOUTParKHbIM anensiiLMOHHbIM CYyA0M
HOPM MaTEPUANbHOIO M MPOLECCYanbHOrO npaBa, COOTBETCTBME BbIBOAOB CYyA0B (aKTUHYECKMM
obcToATENbCTBAM M MMEKOLWMMCA  [A0KA3aTeNnbCTBaM MpPU  paccMoTpeHun pena, ®depepasnbHbiit
apbutpaxkHbIn cya BoctouHOo-CMBMPCKOro oKpyra NpUXoanT K CeayoWwmm BbIBOAAM.

CornacHo maTepuanam Aesia MeXxay OTBETYMKOM U TpeTbum aunuom - UM Tumodeeson P.1M.
3aK/l04eHbl KpeauTHble A0roBopbl oT 23 ceHTabpsa 2005 r. N 344/05 v ot 17 asrycta 2005 r. N 359/05.
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13 anpensa 2007 r. mexay uctmuamm - UM MNonosoin A.M., UM Tumodeesoit /1.M. 1 OAO "AKb
"AnmasapruaHbaHk" 3akaoyeHo cornawleHne o6 otctynHom N 01/07, B COOTBETCTBUM C YC/OBUAMM
KOTOPOro MUCTULbI B CYET 3a0/KEHHOCTU TPETLErO /IMLLA MO KPeAUTHbIM AOroBopam oT 23 ceHTabpA
2005 r. N 344/05 u ot 17 asrycta 2005 r. N 359/05 nepeganu B cobctBeHHoctb OAO "AKB
"ANmMasaprmaHbaHK" HeaABUMKMMOE MMYLLECTBO - 3A4aHKe Kade rocTuHuubl "Xotrein" obuwel naowaabto
98,10 KB. M, nHB. N TN-946, nutepsbl 2, I3, pacnonoxeHHoe no aapecy: CyHTapcku yayc, c. CyHTap, yn.
OkTsbpbcKaa 4. 23, kopn. 2.

MyHktamm 1.4, 1.5 cornaweHus CcTOpoOHbl onpegennan 06A3aHHOCTbL OTBETYMKA Mocne
rocygapcTBEHHOW perncTpauum npaBa cOBCTBEHHOCTM Ha HEeABUXMMOE MMYLLECTBO MPOU3BECTU
cnucaHMe 3a40/I}KEHHOCTU UCTUL, Neped, 6aHKOM No KpeaAuTHbIM AoroBopam oT 23 ceHTabps 2005 r. N
344/05 v o1 17 aBrycta 2005 r. N 359/05 Ha obuyto cymmy 1 006 576 py6. 83 kon.

CuuTas, YTo ycnosusa cornalieHuns ob otctynHom oT 13 anpena 2007 r. N 01/07 He coOTBETCTBYIOT
OENCTBYIOLLEMY 3aKOHOAATeNbCTBY, Nockonbky y UM Monosoi A.M. n UM Tumodeesoi /.M. nepes
H6aHKOM OTCYTCTBYET 0653aTeNbCTBO MO KPeAUTHbIM AoroBopam oT 23 ceHTabpsa 2005 r. N 344/05 n ot 17
asrycrta 2005 r. N 359/05, uctuubl 06paTtManch B apbuTpaxKHbIiA Cya C HACTOALLMM UCKOM.

Bosparkas npoTus 3anaBseHHbIX TpebosaHMn, OAO "AKB "AnmasaprusaHbaHK" yKasano Ha To, 4To
rpa)gaHCKoe 3aKOHOAATEeNbCTBO He 3anpellaeT npekpalleHne 06M3aTenbCcTBa LO/MKHUKA TPETbUMM
nvuamu. CnopHoe cornawweHne o6 OTCTYMHOM 3aKN04an0Ch MO BONEU3BABAEHUIO UCTUL, U NPEKPATUNO
obasatenbcteo UM Tumodeesont P.1.

NccnepoBas [oBOAbI U BO3ParKEHMA CTOPOH, NpeacTaBAeHHble UMW [0Ka3aTeNbCTBa, CyA, NepBoi
WMHCTaHUMK, pyKoBoACTBYAChb TpeboBaHuamn ct. 307, 308, 409 MK PD, npusHan uckosble TpeboBaHUSA
noanexKalmmm ya0BAeTBOPEHMIO.

Cya, nepBOM MHCTAaHUUW UCXOAWA M3 TOTO, YTO UCTULbI HE ABAAAUCH CTOPOHOM 06A3aTenbCTs,
BO3HUKLIMX Ha OCHOBAHMM KPEAUTHbIX A40roBopoB oT 23 ceHTabpsa 2005 r. N 344/05 v ot 17 asrycra 2005
r. N 359/05, n He moryT npeKkpatutb 06A3aTe/IbCTBO TPETLEro /MLA MOCPeACcTBOM MpPeaocTaBAeHUs
OTCTynHOro. Ha MOMEHT 3aK/Ilo4eHUs CMOPHOro corsaweHusa ob otctynHom y UM Tumodeeson P.M.
OTCyTCTBOBa/M 0bA3aTenbcTBa MO BO3BPATy KpeamuTa, ero MpeKkpalieHWe nocpeacTBOM OTCTYMHOTO
ABnaeTca becnpegMeTHbIM.

YeTBepTbit apbUTPaArKHbIA anennaLMOHHbIN CyA, COFNAacKICA C BbIBOAAMM CyAa NEPBON MHCTAHUMM,
YKasaB Ha TO, 4YTO CTOPOHAMM MO COr/alWeHnt0 06 OTCTYNHOM AO/XHbl ObiTb CTOPOHbI MO
nepBOHaYa/IbHON caenkKe.

depepanbHbli apbUTparkHbIN cya BocTouHO-CMBUPCKOro OKpyra cuntaeT obxkanyemble cyaebHble
aKTbl 3aKOHHbIMM U 0B6OCHOBAHHbLIMM.

B cuny ct. 409 TK P®, no cornaweHuto CTOPoH 06A3aTeNbCTBO MOXKET ObiTb NpeKpalleHo
npesocTaBAeHNEM B3aMeEH UCMONHEHMA OTCTYNHOrO (ynaaTa AeHer, nepeadya UMyL,ecTsa 1 T.n.).

CornaweHune 06 oTCTyNHOM MOPOXKAAET NPaABO AOMKHUKA Ha 3aMeHY UCMONHEHMA U 06A3AHHOCTb
KpeamTopa NPUHATb OTCTYMHOE.

OTcTynHoe - oAMH U3 cnocoboB npekpalLeHna 0653aTeNnbCcTBa MO COraleHUo CTOPOH. Cmbich
OTCTYNHOrO COCTOMT B TOM, YTO B3aMeH NepBOHAYa/NbHO YyKaszaHHOro B 0bA3aTenbcTBe nNpeameTa
WCNOZIHEHNA NPEeAOCTABAAETCA MHOW npeameT UcnonHeHua. OTCTynHOe ABNAETCA NNATOM 3a OTKas OT
WCMNOJIHEHWA, YKa3aHHOMo B NepBOHAYa/bHOM 0653aTenbCTBe, CPeACTBOM OCBOOOXKAEHNA AO/IKHUKA OT
Heobxo0AMMOCTM COBEpPLUATb NEePBOHAYaIbHOE UCMONHEHME.

MoOCKO/IbKY CTOPOHOM MO cornaweHunio 06 otctynHom ot 13 anpens 2007 r. N 01/07 A0MKHUK He
ABNANCA, CYAAMM NEepBON U anennsiLMOHHOM WMHCTaHUMIA NPaBOMEPHO YCTaHOBMEHO, YTO YKasaHHoe
cornaweHue SBAseTcs HeenCTBUTENbHbIM Kak npoTusopeyallee ct. 409 MK PO.

B cooTtBeTcTBUM cO cT. 168 TK PD caenka, He cooTBETCTBYOLWAA TPeboBaHNAM 3aKOHa UM UHbIX
NMPaBOBbIX AKTOB, HWMYTOXHA, €C/IM 3aKOH He YCTaHaB/MBaeT, YTO TaKadA CAe/ika OCMopuMma, WauU He
npeaycmaTpMBaeT UHbIX NOCNEACTBUIA HAPYLLEHUA.

HepelictBuTeNbHanA cAeNKa He BAEYET HOPUAMYECKMX MOCAEACTBUMI, 32 UCKNIOUYEHUEM TEX, KOTOPbIE
CBA3aHbl C ee HefeNCTBUTENbHOCTBIO, U HEAENCTBUTE/IbHA C MOMEHTA €€ COBEPLUEHUA.

Mpn HeaoencTBUTENBbHOCTM CAENKU KaXgaa w3 CcTopoH o6s3aHa BO3BpaTUMTb ApYyron Bce
Nnosly4eHHOe No CAENKe.

MpusHas cornaweHne o6 otctynHom ot 13 anpens 2007 r. N 01/07 HepencTBUTENbHbIM, CYA,
NPaBOMEpPHO MPUMEHMN MOCNeACTBUA €ero HeaencTBUMTeNbHOCTM, 00f3aB OTBETYMKA BO3BPATUTb
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NCTULLAM NONYyYEeHHOE NO HeAeNCTBUTENbHOM caenKke nomelleHne Kade roctuHuubl "Xotren".

Takum 06pasom, HOPMbl MaTePUaNbHOrO NpaBa NPABM/ILHO NMPUMEHEHbI CyAaMu NPU NPUHATUN
cyaebHbIX akToOB Mo geny.

depepanbHbii  apbuTparkHbii  cya BocTouHO-CMOMpPCKOro OKpyra He npuHMMaeT [A0BoAbl
3aABMTE/S O HAPYLUEHUM CyAamM HOPM MpoLeccyanbHOro npasa - ctatei 27 n 49 AMK Po.

B cootBetctBUM co cT. 27 AMNK PP apbutpakHomy cyay noABeAOMCTBEHHbI Aena no
3KOHOMMYECKMM CMOopam M Apyrue Aena, CBA3aHHbIe C OCYLLECTBAEHUEM NPEANPUHUMATENBCKOM U UHOM
3KOHOMWYECKON AeATENbHOCTU.

ApbuTparkHble Cyabl Pa3peLlatoT SKOHOMUYECKME CMOPbI M PAaCCMaTPUBAIOT UHbIE AeNa C y4acTUem
opraHusaummn, ABNAOLLMXCA topmMamnyecKkmMmm nnuamu, rpaXkaaH, OCYLLECTBAAOLLMX
npeAnpUHUMATENbCKYIO AeATeNbHOCTb 6e3 06pa3oBaHMA OPUAMYECKONO /IMLA U UMEKLWMX CTaTyC
WHAOMBUAYANBbHOTO NpeanpuHUMaTens, NpUMobpeTeHHbI B YCTAaHOBAEHHOM 3aKOHOM MOpsAAKe, a B
cnyyasnx, npegycMmoTpeHHbix AMK PO 1 nHbiMM denepanbHbIMU 3aKOHAMM, € yvyacTmem Poccuiickoi
depepaunn, cybbektoB Poccuiickon Pepepaunn, MyHULMNANbHBIX 0OPA30BaHWUM, FrOCYAaPCTBEHHbIX
OpraHoB, OPraHOB MECTHOr0 CaMOYMpPaB/IEHMA, UHbIX OPraHOB, AOJIKHOCTHbIX SNL, 06pPa3oBaHWUii, He
UMEIOLLMX CTaTyca OpPUOMYECKOro auua, M TrpaxAaH, He WMeWMX CcTatyca MWHAVBWUAYAJbHOro
npeanpuHMMaTens (fanee - opraHM3auUnn 1 rpaxagaHe).

MOCKO/IbKY Ha MOMEHT 0bpalLleHMA B apbuTpakHbI Cyh C HACTOALWMM MCKOM MUCTULbI MMENU
CTaTyC MHAUBMAYANbHbIX NpeanpuHUMaTeNnen, YTO NOATBEPKOAETCA MaTepManamun gena, OTHOLWEHUA
CTOPOH CBA3aHbl C OCYLLECTBJAEHMEM NPEANPUHUMATENBCKOW AEeATENbHOCTM, apOUTParKHbIN cyA,
NPaBOMEPHO PacCMOTPEN Cnop Mo CyLecTsy.

He Hawen noatsepKAeHMA [0BOJ 33ABUTENA KACCALMOHHOM Kanobbl O HApyWeHUU cynom
nepBoit MHCTaHUMM cT. 49 ANK PO,

Mpu Taknx obcToATeNbCTBAX cyaebHble akTbl NO Aeny B cootBeTcTBumn ¢ n. 1 4. 1 cT. 287 AMNK PO
nognexaT ocTaB/ieHuo 6e3 NsSMeHeHus.

B cootBetrctBuM co cT. 110 AMNK PP pacxogbl no ynaate rocygapCTBEHHOW MOLW/IMHbI 3a
paccmoTpeHue fAenla CyAOM KaCCauMOHHOM WHCTAHUMM NoAgJeXkaT OTHECEeHWID Ha 3asaBuUTenA
KaccauMOHHOM *Kanobbl.

PykoBogcTBysich cT. 286 - 289 AMNK P®, denepanbHblit apbutparkHbiii cya BoctouHo-Cubupckoro
OKpyra noctaHoBun: peweHue ot 20 aBrycta 2008 r. ApbutparkHoro cyga Pecnybnavkm Caxa (AkyTtua),
MocTaHoBNeHMe OT 28 oKTabpa 2008 r. YeTBepToro apbutpaxkHoro anennsunmoHHoro cyga no geny N
A58-2216/2008 ocTtaBuTb 6e3 M3MEHEHMA, KacCaLlMOHHYI0 Xanoby - 6e3 yaoBneTBopeHms.

Mepbl N0 NPUOCTAHOBAEHUIO UCNOIHEHUA pelueHua oT 20 asrycta 2008 r. ApbutpakHoro cyaa
Pecnybnnku Caxa (AKytus), MocTaHoBneHus oT 28 oKTabpa 2008 r. YetsepToro apbuTpaykHOro
anennAauMoHHoro cypa no geny N A58-2216/2008, ykasaHHble B OnpegeneHun PepepanbHoOro
apbutpaxkHoro cyaa BoctouHo-Cnbumpckoro okpyra ot 20 Hos6pa 2008 r., oTMeHUTb <234>.

<234> MocTaHoBneHne PegepanbHOro apbuTpaxkHoro cyaa BoctouHo-Cnbupckoro okpyra ot 17
Aekabps 2008 r. N A58-2216/08-902-6329/08.

WUTak, coBepLuaa UcnosHeHWe NyTem OTCTYMHOro, AO/IXKHUK C COrnacusa Kpegmutopa oTKynaeTca u ot
Jonra n 06A3aTenbCTBO  MeXAYy [AO/KHUKOM M KPeauTOPOM MpPeKpallaeTca KaK WMCMNOJHEHHoe
Hagnexawmm obpasom. MNpu 3Tom 06A3aTENLCTBO NpEeKpallaeTca He B MOMEHT AOCTUMKEHUA ero
Yy4YacCTHUKaMM cornaweHmsa 06 oTCTYNHOM, @ B MOMEHT NPeAoCTaBAeHUA AOIKHUKOM KPeanTopy HOBOTO
NCNONIHEHNA (KOTOPOE MO CTOMMOCTU MOXKET He TO/IbKO OblTb MeHbLUE NEePBOHAYANbHOIO UCMONHEHUS,
HO M COBNaZaTb C HAM U AaKe NPeBbIWwaTh ero).

[o npuHATMA TK PO B OTeyecTBEHHOM rpakAaHCKOM npaBe Hanbosee pacnpocTpaHeHHOoM Hbina
CUTYaums, KOraa 3HayeHWe OTCTYMHbIX JAeHer, OTCTYMHOro, no o0cobomy COrnaleHUo CTOPOH
npuaasanocb 3aAaTKy, BHOCMMOMY MNpPU 3aKNO4EeHUN A0rosopa. Bocnonb3oBaTbCcA OTCTYMHbIM MOTNa
ntobasn u3 ctopoH. Mpu aTom, ecam NpaBoM Ha 0TKas (oTCTynsieHMe) oT 06A3aTeIbcTBA BOCMNO/1b30BAIACh
CTOpPOHa, AaBLUAA 3a4aTOK, OHa ero Tepsasa 1 Tem cambim 0653aTeNbCTBO NpeKpalLanock. Ecan 06 oTkase
(oTcTynneHun) oT obAsaTenbcTBa 3anABAAAA CTOPOHA, MNOAy4YMBLIAA 3343aTOK, OHa A0/KHa 6blna
BO3BPATUTb €0 B A BOMHOM Pa3Mepe CBOEMY KOHTPAreHTy.

Ncxopa m3 noHatus oTctynHoro (ct. 409 TK P®), ero oTanuMe oT 3ajaTka 3akaovaercs B
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cnepytowem. Bo-nepsblix, "...cMbICA OTCTYNHOIO COCTOMT B HaZeNeHUN AONIXKHMKA C COrnacua KpeguTtopa
BO3MOXHOCTbIO, COXpPaHAA B OCTa/ibHOM 06A3aTenbCTBO, 3aMeHWUTb MepBOHAYA/IbHLIA NpegmeT
ncnonHeHns gpyrmm" <235>, T.e. npefoCcTaBNeEHMEM OTCTYMHOrO npekpawaeTrca 06a3aTenbCTBO, a He
[0roBop, N03TOMY BCTpeyHoe 06A3aTeIbCTBO COXPAHAET CBOIO CUAY.

KoHcynbTaHTIAKOC: NpumeyaHue.

KommeHTapuit K parkaaHckomy Koaekcy Poccuiickon deaepauuu, yactn nepsoin (noa pea. O.H.
CaamKoBa) BKAtOYEH B MHPOPMaLMOHHbIV BaHK cornacHo nybamkaumm - KOHTPAKT, MHDPA-M, 2005 (3-
€ U3ZaHue, UcnpasieHHoe, NnepepaboTaHHOE U AOMNOIHEHHOE).

<235> KommeHTapuii K [paxgaHcKoMy Koaekcy Poccuiickoli ®depepaumu, 4YacTu nepsoit
(noctateiiHbiit) / Nopg pea. O.H. Cagnkosa. M.: UHOPA-M, 1998.

Bo-BTOpbIX, NpW nNpeaocTaBNeHUN OTCTYNHOro KpeauTop noayyaeT OT [AO/MKHUKA TO, 4TO
pPaBHOLLEHHO WCMNO/IHEHUIO 06A3aTeNbCTBa, T.e. YCAOBHO MOXHO TOBOPUTb, 4YTO 06A3aTENBCTBO
npeKpawaeTca ero ucnosHeHuvem. lNpu npMmeHeHUU 3adaTKa B C/lyvyae HEUCMONHEHUA AONNKHUKOM
[OroBopa KpeauTop MOMyYaeT fiMWb CYMMYy 334aTKa, MOJyYeHME KOTOPOM HUKAK He MOXKeT ObiTb
NPUPaBHEHO K WCMNOJHEeHWUIO 06A3aTenbCTBa, KOTOPOE MpPeKpalLaeTca B pe3ynbTaTe pPacTOpPXKeHuA
[0rosopa.

B-TpeTbux, npenocTaBieHMEeM OTCTYMHOMO UCKAOYAETCA BO3MOMKHOCTb B3bICKaHMA YObITKOB, TaK
KaK MpaBa Kpeautopa He HapywakTcA. YTO KacaeTca 3a4aTKa, TO TaKasA BO3MOXKHOCTb CyLLeCTBYET,
MOCKONIbKY MPOUCXOAUT HEUCNosHeHWe 06A3aTenbCTBa M Kpeautop MOXKeT TpeboBaTb BO3MELLEHMUA
yb6bITKOB, €C/I1 CTOPOHbI HE A0roBopuUaMCb 06 nHom (n. 2 cT. 381 K PD). MmeHHO AMCNO3UTUBHOCTbIO
a63. 2 n. 2 c1. 381 TK P®, cornacHo KOTOPOMY CTOPOHbI MOTYT MCKOUYUTL BO3MELLEHUE YObITKOB,
HeKoTopble UMBUAUCTbI OOOCHOBLIBAIOT OWMOOYHOE MHEHME O TOM, YTO 33a4aTOK MOMKET SABAATLCA
OTCTYMHbIM <236>.

<236> BockpeceHckaa E.B. [llpaBoBaA npupoaa OTCTYMHOrO Kak OCHOBAaHMA MNpeKpaleHma
rpaaHCcKo-NpaBoBbIX 0653aTenbeTs // 3akoHbl Poccun: onbIT, aHanus, npaktnka. 2011. N 3.

MccnenoBaHme OTCTYNHOrO Kak crnocoba npekpalleHna ob6asatennctsa 6yaeT HENOAHbIM, ECAN He
0603HaYNTb €ro OCHOBHbIE KBAaANPULIMPYIOLLME NPUSHAKM:

a) cornaweHve 06 OTCTYMHOM MO CBOEW lOPUAMYECKON MNpUpode ABAAETCA KOHCEHCyanabHOW
COENKOW, a MMEHHO TaKaa cAefka BCTyMmaeT B CWAY C MOMEHTAa 3aK/YeHUs CTOPOHaMu
COOTBETCTBYIOWErO COrnaweHua. Kpome Toro, B AaHHbIA MOMEHT TepseT cuay nepBOHayasbHoe
0623aTeNbCTBO M C 3TOr0 BPEMEHW KpeauTop npuobpetaer npaBo TpeboBaHMA NpeAoCTaBAeHUA
COr/IaCOBAHHOrO OTCTYMHOTO, A AOJ/IKHUK - 063aHHOCTb TaKOe OTCTYMHOE NPeACTaBUTb.

B HacTosAwee Bpema AaHHAA TOYKA 3PEHUA Hallia CBOe OTpaXKeHue W B CyAebHO-apbuTpaxkHoM
npaKTuKe.

Mo matepuanam apbuTparkHO NPAKTUKN.

06:A3aTenbCTBO NPEKPALLAETCA C MOMEHTA NPEAOCTaBIEHNA OTCTYMHOTO B3aMeH MUCMOIHEHMS, a He
C MOMEHTa JOCTUKEHUS CTOPOHAMM cornalleHns 06 oTctynHom. CornaleHre 06 OTCTYNMHOM MopoXKaaeT
NPaBo LO/IKHMKA Ha 3aMeHY UCMONHEHUA U 06A3aHHOCTb KpeanuTopa NPUHATL OTCTYMHOE.

Kommepueckuii baHKk (oanee - 6aHK) 0b6paTuaca B apbUTPaXKHbIN Cy[, C UCKOM K aKLMOHEpPHOMY
obwecTBy (fanee - o6WECTBO) O B3bICKAHWUM 3340/BKEHHOCTM MO KPeguMTHOMY AOrOBOPY B CBA3U C
HEMCNONHEHMEM AOIKHUKOM COraleHns 06 OTCTYMHOM.

Kak cnefoBano M3 maTepuanoB Aena, Mexay CTopoHamu Bbli 3aK/loUeH KpeauTHbIM 40rosop,
04HaKo 06LLecTBO CBOO 06A3aHHOCTb MO BO3BPATY CYMMbl KpeauTa 1 ynaaTe NPoLeHTOB He UCMOAHWUAO.
B CBA3M C 3TMM CTOPOHbI 3aKAOUYMAM cornawleHme o6 OTCTYyNMHOM, B KOTOPOM MpeayCcMOTpenu npaso
obuiecTBa B3aMeH MCMOAHeHMA nepenaTtb 6aHKy onpedeneHHoe MMyLLEecTBO. [OCKONbKY OTBETYMK
CYMMY KpeauTa He BO3BpaTW/, MPOLEHTbl He ynaaTua, OTCTYNHoe He NpeaocTaBuA, uctel, obpatnaca B
CyA4, 3a 3aWMTOMN CBOUX Npas.

OTKa3blBan B yA0BAETBOPEHMM UCKOBbLIX TPe6OBaHMI, Cya NepPBON MHCTAHLMM COCNANCA Ha TO, YTO
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3aKNO4YeHMEM cornaweHna ob oTcTynHom obAsaTenbctBa obuwectBa MO KpeaguMTHOMY [A0OroBoOpy
npeKkpaTUANCL 1 y BaHKa OTCYTCTBYET NpaBo TpeboBaHMA ynnaTbl CyMMbl KpeauTa n npoueHTos. Mocne
3aKNOYEHMA corflaweHna 06 OoTCTynHOM wucTeu, Bnpase TpeboBaTb OT OTBETYMKA WCMOAHWUTD
06A3aTenbCTBO B HaType: nepeAaTb MMYLLECTBO NO AAaHHOMY corialeHuto. HencnonHeHne obectsom
cornaweHma o6 OTCTynHOM cnegyeT pacLeHMBATb KaK HapyweHue o0053aTenbCTBa, BAEKyLLee
OTBETCTBEHHOCTb B COOTBETCTBMM C HOpMamu 1. 25 TK PO.

CyA, KacCaUMOHHOM MHCTaHLMM OTMEHMA pPeLLeHne cyaa Nno cnegyowmm OCHOBAHUAM.

CornacHo cT1. 409 TK P® no cornaleHnio CTOPOH 06A3aTenbCTBO MOXKET ObiTb MpeKpalleHo
npefocTaBNeHNEM B3aMeH WCMOJIHEHUs OTCTynHoro (ynnaTa AeHer, nepejada MMyLecTsa M T.M.).
Pasmep, CpoKM 1M NOPAAOK NPesoCTaBAEHWUA OTCTYNHOMO YCTaHABAMBAIOTCA CTOPOHAMM.

M3 cmbicna cT. 409 MK PO cneayer, 4To cornaweHune 06 oTCTynHOM He npekpallaeTt 06a3aTenbCTBa.
[na npekpalleHna 06s3aTenbCTBa NO OCHOBaHWUIO, NpeasyCMOTPEHHOMY Ha3BaHHOM cTaTbelt Kogekca,
HeobxoAMMO HanuumMe corsaweHMa o6 OTCTYNHOM W WUCMONAHEHWE AAHHOTO  COralleHwus,
BblparkawoLeeca B GakTUYECKOM NpeaoCcTaB/leHUM OTCTYMHOrO.

OueHuBas BbIBOAbl CyAa NEPBOM WHCTAHUMW W COrfalleHMe CTOPOH 06 OTCTYMHOM, cya,
KAaCCaLMOHHOM MHCTAHUMM MOAYEPKHY/, YTO C MOMEHTA 3aK/OYeHWs corfaweHua o6 OTCTymHOM
BO3HMWKAET NPaBO AO/IKHMKA HA 3aMeHY UCMONHEHUA M 0BA3aHHOCTb KpeauTopa MPUHATL OTCTYMHOE.
CornaweHune 06 OTCTYNMHOM He CO343aeT HOBOM 06A3aHHOCTU AO0KHUKA, CNef0BaTeNbHO, HE NOPOXKAAET
npasa TpeboBaHUA KpeguTopa NpenocTaBUTb OTCTyNHoe. [lpM HEUCNONHEHWW cornalweHus o6
OTCTYMHOM B ONpeAesieHHbI CTOPOHaMM CPOK KpeauTop (ucteuw) Bnpase notpeboBaTb MCMOAHEHUS
nepBoHa4yaNbHOro 06A3aTenbCcTBa M MNPUMEHEHMA K OO/MKHUKY Mep OTBETCTBEHHOCTM B CBA3WU C €ro
HEUCMNONHEHNEM.

Taknum obpasom, 065A3aTeIbCTBO 06LLECTBA BO3BPATUTb CYMMY KPeauTa U ynaaTtuUTb NPOLLEHTbI He
NpPeKpaTUIOCh, MO3TOMY OTKa3 6aHKy B MCKe HEODOCHOBaAH.

MOCKONbKY MpW paspeleHun cnopa cyh NepBoi WMHCTAHLMWU HEnpaBUAbHO NPUMEHWA HOPMbI
MaTepuanbHOro MpaBa, He MPOBEPWUN MPEeACTAaBAEHHbIN UCTLOM pacyeT 3af40/KEeHHOCTHU, faeno 6blno
HanpasaAeHO Ha HOBOE PacCMOTpPEHME B TOT XKe cya <237>.

<237> MyHKT 1 nHdopmaumoHHoro nucbma Mpesunanyma Boicwero ApbutpakHoro Cyga PO ot 21
Aekabpsa 2005 r. N 102 "O630p nNpaKTUMKM NpUMeHEeHWAa apbuTpaxkHbIMM cydamu cTatbn 409
lparkaaHCcKoro Koaekca Poccuitckoit depepaumn’.

Mexay Tem BOMpPOC O TOM, ABAAETCA /M COrnaweHue o6 OTCTYMHOM KOHCEHCYaNbHOW WU
peanbHOM CAENKOM, OCTAaeTCA AUCKYCCUOHHbIM.

JdencTButensHo, B 60NbLINHCTBE C/ly4aeB A/1A OTHECEHMA TOro UM MHOTO A0roBOpa K peanbHbiM
WU KOHCEHCYalbHbIM HEOBX0AMMO 06PaTUTLCA K PaCCMOTPEHUIO NpeaMeTa 06583aTeNbCTBa.

Tak, ecan npeamMeToM MNPaBOOTHOLWIEHUS fABAAOTCA paboTbl WM ycayrn, aorosop 6yaet
KOHCEHCYaNbHbIM, MOCKOJIbKY YKa3aHHble AeNCTBMA MoApa3yMeBaloT HEKOTOPYIO MPOTAKEHHOCTb BO
BpemeHW. B cnyyae ecnm peyb MAET O NpeaoCcTaB/ieHUU OMPeAeneHHOM Belu, AOroBOP MOXKeT
CYUMTATLCA 3aK/MOUYEHHbIM KaK B MOMEHT ee nepedayn (peanbHblit A0roBop), TaKk MU C MOMEHTa
OOCTUXKEHMA CTOPOHAMM cornaweHma (KOHCeHCyanbHbli Aorosop). Takum 0bpa3om, eciv NPUsHaTb, YTO
npegMmeTom cornaweHns o6 OTCTYMHOM SBAAKOTCA TO/bKO BeWM, TO LOMNYCKAeTcs BO3MOMXKHOCTb
CyLLEeCTBOBaHMA peanbHOM MOge N OTCTYMHOrO.

PasHornacmMa no nosogy TOro, ABASiETCA /M cornaweHne o6 OTCTYNMHOM KOHCEHCyasibHbIM WUAn
peanbHbIM, TaKKe CBS3aHbl C OTOMKAECTBNEHMEM MOMEHTA 3aK/OYeHUs cornaleHma ob oTcTynHom ¢
MOMEHTOM MCMOJIHEHUA MNOPOXKAEHHOITO MM MNPABOOTHOWEHMA. B pe3ynbTaTe HeEKOTOopble aBTOpPbI
CBA3bIBAOT NPEKpaLLeHne nepBoHayvaibHOro 06s3aTeIbcTBa C MOMEHTOM 3aK/IIOYEHMA COrnalleHns ob
OTCTYMHOM.

Cnepyetr cornacutbCA C€ TeMM aBTOpPaMM, KOTOpble MpegsiaraloT  pPasinvyaTb  MOMEHT
BO3HMKHOBEHWA CAENKN U MOMEHT ee UCMONHEHNA <238>.

<238> baumes B.B. 06A3aTenbCcTBO, OCNOXKHEHHOe YycioBMem 06 OTcTynHOM (3ameHe
ncnonHeHus). M., 2005. C. 12.
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Ecnn npoaHanusmposathb cT. cT. 432 1 433 TK PP, moxKHO caenatb BbIBOA, YTO B AEMCTBYHOLLEM
rPa*KAaHCKOM 3aKoHOAATe/IbCTBE 3aKpensieHa Mpe3ymMnuMa KOHCEeHCyanbHOCTM AoroBopa. Tak, B
cootBeTcTBMM € N. 1 cT. 432 TK PO porosBop CUMTAETCA 3aKAKOYEHHDBIM, €C/IN MeXay CTOPOHaMKU B
Tpebyemon B noanexalmx caydanx Gopme AOCTUFHYTO COrnalleHne No BCEM CYLLECTBEHHbLIM YCI0BUAM
[0roBopa, U TO/IbKO €CAN B COOTBETCTBUM C 3aKOHOM /151 3aK/IIOYEHUA JOroBOpPa HEobXoAMMa TaKKe
nepefaya MMyLLECTBa, OOrOBOP CYUTAETCA 3aKNOYMEHHbIM C MOMEHTA Nepenaym COOTBETCTBYHOLWLENO
nmyuectsa (n. 2 ct. 433 TK P®). YTo KacaeTcs HenocpeaCTBEHHOTO UCNOMHEHUA YCIOBUIM A0Or0BOpPaA, TO
3Ta CUTYaLMA HAaXOL4UTCA 3@ NPeaeNaMmn ero 3aKo4HeHNS.

B cBA3M C 3TMM npeaocTaBieHWe OTCTYNHOro B3aMEH WCMOJHEHUA SBAAETCA OCHOBAaHMEM
npeKpaLLeHns nepeoHaYabHOro 06A3aTenbCTBa M UCMOJHEHMEM 3aKNHOYEHHON CAENKN 06 OTCTYNHOM B
nopAzKe, COrnacoBaHHOM CTOPOHAaMW. HenpeaocTaBneHUE Ke OTCTYNHOro BjeYeT He BO3HMKHOBEHMWE
HOBOro 006s3aTenbCTBa, a COXPaHEHWe MepPBOHAYa/bHOINO 06£A3aTenbCTBa, C LENbl MpPeKpalleHun
KOTOPOro 3aK1K4Yanoch corsaweHme 06 oTCTynHOM,;

6) cornaweHne o6 OTCTYNHOM SIBAAETCS BO3ME34HbIM AOroBOPOM, YTO MpeanosiaraeT Haauuume
BCTPEYHOro npeaocTaBAeHMA, KOTOPOEe MoJy4yaeT CTOPOHA 3a MCMOJHEHME BbITEKAKOWMX M3 A0roBopa
obasaHHocTel. C 3TOM TOYKM 3pPEHMA, Ha Kakux Obl OcHOBaHUAX (BO3me3gHOM uanm 6e3BO3mMe3aHOoM
COeNKe) HW OCHOBbIBANOCb MNpaBoO Kpeautopa TpeboBaTb OT [AO/KHUKA WCMONHEHWUA  NO
nepBoHa4yasbHOMY 0053aTenbCTBY, cornaweHMe o6 OTcTynHOM Bcerda 6yaeT MMeTb BO3Me3AHbIN
XapaKTep, TaK KaK NpeaycmaTpmBaeT nepeaady A0/KHUKOM onpeaeneHHON UMYLLECTBEHHON LLEHHOCTH
(oTcTynHOro) B 0bmeH Ha OTKa3 Kpeautopa OT npaBa TpeboBaTb WCMOMHEHMA MEepPBOHAYa/IbHOMO
06s3aTeNbCTBa;

B) cornawieHune o6 OTCTYNHOM MOMKET BbITb Kak 04HOCTOPOHHUM 0653aTeNbCTBOM (Koraa y oHOM
M3 ero CTOPOH eCTb TO/IbKO NpaBa, a y APYron - ToNbKo 06A3aHHOCTU. TaKkasa cuTyauma 4alle BCero
CKNagblBAeTcA B Tex CAydasaAx, Korga nepBoHayasibHoe 006A3aTenbCTBO MO KaKMM-MB0 npuyMHam
HapyLeHOo A0/IKHUKOM U corlalleHne o6 OTCTYMHOM 3aK/IH04AETCSA Y¥Ke Noc/e TaKoro HapyLleHus), Tak U
B3aMMHbIM (Korza npaBa v 06A3aHHOCTK, BbITEKaloWMe M3 3TOrO COrMalleHns, BO3HMKaloT y obeunx ero
CTOPOH. Takaa KOHCTPYKLMA OTCTYNHOIro BO3MOXHA, KaK NpaBu/ao, NPW COr1acoBaHNUM COOTBETCTBYHOLLMX
YC/NI0BMIA OAHOBPEMEHHO C YCTaHOBEHMEM OCHOBHOrO 06A3aTenbCTBa MO0 A0 TOro, Kak UCTeYeT CPoK
ncnosiHeHus 3To 0bA3aTeNbCTBa);

r) NpeamMeTom OTCTYNMHOro MOFYT BbiTb NMpenoCTaBleHMEe AOMKHUKOM KpeauTopy Beleid, B TOM
yncne AEeHer M UEeHHbIX bymar, nepegaya Kpeautopy npasB TpeboBaHWUS, MMEIWMXCA Y AO/IKHUKA K
TPETbUM /INLAM, @ TaKXKe BbINOJHEHWE AO/IKHUKOM ANA Kpeautopa paboT Man okasaHue emy YCAyr.
Mpu 3TOM A0NKHbI cCOH6N0AATLCA YCTAaHOB/IEHHbIE UMNEPATUBHBIMU HOPMaMM 3aKOHa ycaoBuMA 0bopoTa
COOTBETCTBYIOLLMNX BELLEM, YCTYMKMU COOTBETCTBYIOWMX NpPaB, a TaKXKe BbIMNOJIHEHUA COOTBETCTBYHOLUMX
paboT M oKkasaHus ycnyr. Hanpumep, ecnm npegmeTom OTCTYNHOro ABAAETCA HEABUMKMMOE MMYLLECTBO,
TO COrNalleHne He MOXKET COCTOATbCA 6e3 rocyapcTBEHHON perncrpaumm nepexona CooTBETCTBYIOLLMX
npa., a €c/in B KayecTBe OTCTYMHOro AO/IKHUK Nepenaer Kpeautopy LeHHble bymarn, BbipaxKeHHble B
WMHOCTPaHHOW BantoTe, NOC/AEAHUN OONXKEH UMETb /IMLEH3UI0 (paspelleHne) Ha npoBedeHue TaKux
onepauui;

[) OTCTynHOEe MMeeT 4epTbl CXO/ACTBA, XapaKTepHble A/1A TaKoro UHCTUTYTa 06A3aTe/IbCTBEHHOO
NpaBa, Kak 3aMeHa UCMNOJIHEHMA.

OTMeTMM, YTO NoZ 3aMeHOM UCMOJIHEHMA MOHUMAETCA NPABO AOJIKHMKA NPEAOCTaBUTb C COrlacus
KpeamTtopa BO UCNONAHEHWe 0653aTeNbCTBa MHOW NpeaMeT, OT/IMYHbIM OT NepBOHAYa/IbHOIO NpeameTa
o0b6A3aTenbCcTBa. YKasaHHble YC/IOBUA XapaKTepHbl U A5 OTCTYMHOro, Koraa AOJIKHWK, OTCTynaacb OT
TpeboBaHMA KpegmTopa, NPeAOCTaBAAET eMy MHOW NpeaMeT UCNOIHEHWA, T.e. 3aMeHAET OAUH NpegmeT
WCNOJIHEHWNA APYTUM.

Ot 06bI4HOM 3ameHbl 06A3aTeIbcTBa OTCTYNHOE OT/IMYAETCA TEM, YTO NEepBOe NPOUCXOAUT BCEraa
00, a BTopoe - 06bI4HO Noc/ie Toro, Kak 06a3aTe/IbCTBO OKA3a/10Ch HapyLLUEHHbIM, a TaKKe TemM, YTo Npu
nepBom o6CcToATENbCTBE, B OT/IMUME OT BTOPOro, 0653aTesIbCTBO NpekpalaeTca 6e3 ero npespaLleHus B
apyroe <239>;

KoHcynbTaHTIAKOC: NpumeyaHue.
MoHorpadus M.WU. bparnHckoro, B.B. ButpsiHckoro "[orosopHoe npaBo. O6wue nonoxkeHua"
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(kHura 1) BKkntoyeHa B MHPOPMaLMOHHBIM BaHK cornacHo nybnaukaumm - Cratyt, 2001 (3-e nsgaHue,
CTepeoTUnHoe).

<239> bparuHckmn M.U., ButpaHckmin B.B. [HorosopHoe npaso. KHura nepsaa: O6wme
nosioxeHus. M3gaHune 4ononHuTenbHoe, ctepeotunHoe (5- 3asog). M.: Cratyt, 2002. C. 450.

e) cornaweHne 06 OTCTYMHOM MOMXeT ObiTb CBSi3aHO C MPEKpaleHWEM KaK [OOroBOPHbIX
(MpUMeHMTENBHO K Tem AEWCTBUAM, KOTOpble AOJIKHA COBEPWMUTb (MM OT COBepLlIEeHUA KOTOPbIX
OOJ/IKHA BO34EeprKaTbCsA) 0653aHHAA CTOPOHA), Tak U BHEAOrOBOPHbIX 0653aTeNIbCTB (BO3MOMKHO, B TeX
npegenax, B KOTOPbIX OHO He HapylaeT NpeAyCMOTPEHHbIX 3aKOHOM, aKTOM roCcy4apCcTBEHHOrO opraHa
UAn  cygebHbim  pelwleHMem 06A3aTeNbHbIX YC/0BUA  YCTAHOBJEHUA WM  WUCMNOJIHEHMA TaKOro
obAsaTenbcTBa (0 NpeameTe, LeHe, CPOKe U T.4.) U B TeX C/Ily4anX, B KOTOPbIX COOTBETCTBYHOLLAA 3aMeHa
WUCNO/IHEHNS HE MPOTMBOPEUUT OXPaHUTE/NIbHOMY XapaKTepy AOe/MKTHOro, aiMMEHTHOro Wau
KOHAWKLMOHHOIO 06a3aTenbCcTBa).

HoBauus.

HoBauua (oT naT. novatio - u3meHeHWe, OOHOBNEHME) ABNAETCA OAHMM U3  LUMPOKO
pacnpocTpaHeHHbIX cnocoboB npekpalleHMa 06a3aTenbCcTBa MO COrNalleHo CTOPOH.

CornalweHue o HOBaLUMK B Y3KOM CMbIC/Ie NpeacTaBaseT coboi AoroBop, NOMMEHOBAHHbIN B n. 1
cT. 414 TK P®, KoTopblt HanpaBneH Ha MpeKpalleHne nepBoHavasbHOrO 0653aTenbCTBa U
BO3HWKHOBEHME HOBOMo 0653aTeNbCTBA MEXAY TEMM XKe NLAMU, NPesyCMaTPMBAOWMA UHOM NpeameT
nnun cnocob McnonHeHUsa nepBoHaYvYaIbHOro 06s3aTesbCTBa.

CornaweHvem O HOBaUMW B LIMPOKOM CMbIC/Ie MOMKeT ObiTb ntobolt n3  [0roBopos,
npeaycMoTpeHHbIX B pasa. IV K PO "OtaenbHble Buabl 0683aTebCTB", T.6. MOMMEHOBAHHbIM A0roBOpP,
a TaK¥Xe HEMOMMEHOBaHHbI UM CMELLAHHbIN 40r0BOpP, NPEKpaLLatoWwmii NepBoHaYaabHOEe AOTOBOPHOE
06A3aTeNnbCTBO CTOPOH M 06YC/I0BAMBAOWMIA BO3HMKHOBEHME HOBOIO [AOrOBOPHOro 06s3aTesbCTBa
MEXKAY TEMU Ke NNLaMMU.

HoBauma Kak cnocob npeKkpalieHma obAasaTenbcTB Oblna M3BECTHA elle PUMCKOMY npasy. B ToT
nepuog, oHa CBA3bIBaNacb, NpeXKae BCero, C 3aMeHOM A0/XKHMKa B 06s3aTenbecTBe. JonycKkanach Takxke
HOBaLMA U MO APYrMM NPUYMHAM, Hanpumep BBUAY OTCPOYKN UCMOJIHEHMA AoroBopa <240>,

<240> YepHunoscknit 3.M. PumcKoe YyacTHoe npaso. M., 1997. C. 154.

K uMcny oCHOBHbIX YCI0BMIA HOBALMM OTHOCATCA CleAytoLme.

1. lonycTMMOCTb 3ameHbl NepBOHavabHOro 06s3aTe/bCcTBa.

2. [eiAcTBUTENbHOCTb OCHOBAHWA BO3HUKHOBEHMA NEePBOHAYa bHOro 06s3aTe/1bCcTBa.

3. Hannuue cornalleHms CTOPOH O NpekpalleHnn 06a3aTenbCTBa NyTem 3aMeHbl €ro HOBbIM.

Mo maTtepuanam apbUTParKHOWU NPAKTUKM.

06A3aTenbCTBO NpeKpaliaeTcs HoBaLMel Toraa, Koraa Bo/iA CTOPOH onpegeneHHo HanpasfeHa
Ha 3aMeHy CyLLLeCTBOBABLUEro MeXA4y HUMMU NepBOHAYaIbHOro 06s3aTesIbcTBa APYrMM 0643aTeIbCTBOM.

MyHUUMNanbHOe YHUTapHOe npeanpusaTve (ganee - npeanpusaTne) ob6patuaoch B apbUTParkHbIN
CYA, C UICKOM K aKLMOHEepHOMY 06LLecTBy M 06LWECTBY C OrpaHUYEHHOM OTBETCTBEHHOCTbIO O B3bICKaHWUM
CYMM OCHOBHOTO Z10/1ra U NPOLEHTOB 33 MN0/Ib30BAaHNE YYKMMU LEeHEXHbIMU CPeACcTBaAMM.

Cyn nepBOW WMHCTAaHUWMM OTKasan B YAOB/METBOPEHMM MUCKA. Cyn anenfsuMOHHOM WHCTaHuuu
OTMEHW/ peLleHne cyaa, UCK YA0BAETBOPMA MO TaKUM OCHOBAHUAM.

Kak cnefoBano M3 maTepuanoB Aenla, MeXAy npesnpuatMem M akuMoHepHbIM 06LecTBOM
3aKNIOYEH AOroBOP TENNOCHAbXKeHMsA, N0 KOTOPOMY MepBoe Hag/exKalwum obpasom MCNOAHUAO CBOM
0053aHHOCTM, OAHAKO BTOPOE He OnAaTWAO MOAYYEHHYIO TEennoByH 3Hepruio. Jorosopom
NOPyYyMTeNbCTBA,  3aK/OYEHHBIM — Mexay npeanpusatvem W 06WEecTBOM C  OrPaHWYeHHOW
OTBETCTBEHHOCTbIO, MPEeAYCMOTPEHA OTBETCTBEHHOCTb MOPYYMTENA 33 WCMNOJSIHEHWE aKUMOHEPHbIM
obuecTeom (O0NKHMKOM) obA3aTenbcTBa MO OnaaTte TemnioBOM 3HEPrMM M ynnaTe MNPOLEHTOB 3a
NONb30BaHNE YYKNMUN AeHEXHbIMU CPeACTBAMM.

CyA NepBoOi MHCTAHLMM, OTKa3blBana NPeanpUATUIO B UCKE K AOKHUKY U NOPYUUTENIO, YKa3a, YTO
OTBETYMKAaMM B CyA MpeacTaBneHa nepenucka NpeanpuaTva U akLMOHepHoro obLliectsa, U3 KOTOPOW
MOXHO cAenaTb BblBOA, YTO nocneaHee 06583a10Cb NOCTaBMTb NEPBOMY MOJIOUYHYIO NPOAYKUMIO U UCTeL,
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cornacuaca Ha ato. [laHHasa nepenucka Benacb NOC/e 3aKA0YEHMA AOTOBOPA TEMIOCHAOXKEHMS.

B cootBetcTBUM CcO cT. 414 TK PO 0683aTenbCcTBO NpeKpaLLaeTca cornaeHMem CTOPOH O 3aMeHe
nepBoHa4yaNbHOro 06A3aTeNbCTBa, CYLECTBOBABLUErO MeEXAY HUMW, APYrMm 06A3aTenbCTBOM MeXKay
TEMM Ke NMLAMM, NpesycCMaTpMBaloLLMM MHOW NPeameT UaM cnocob mMcnonHeHusa (Hosaums). Takum
ob6pasom, MO MHEHMIO Cyda NEepPBOM WHCTaHUMW, MNepBOHAYa/ibHOe 06A3aTeNbCTBO aKLMOHEPHOro
obwectBa OMNAATUTb MNONYYEHHYIO TEMAOBYHD 3SHEPIUMI0 MPEKPaAlLeHO HOBauUMeEW, a WMMEHHO
06A3aTeNbCTBOM MOCTAaBUTb MONOYHYHO MPOAYKLUMIO.

B cuny n. 3 cT. 414 TK PP HoBaumA npeKpallaeT A0OMNOHMUTENbHble 06A3aTenbCcTBa, CBA3AHHbIE C
nepBOHAYaNbHbIM, €CIN UHOE He NPefyCMOTPEHO COrialleHMem CTOPoH. Mexay Tem B maTtepuanax
Aena OTCyTCTBYeT cornacne nopyynTesnia Ha COXpaHeHMe B CBA3M C 3aKAOYEHMEM COMNaLlleHma O HOBaLLMK
00653aTeNbCTB, BO3HUKLIMX U3 AOroBOpa NopyymTenbcrea. CnenosartesibHO, B AaHHOM Clyvae HoBaLMeN
npeKkpaweHo 1 06a3aTeNIbCTBO NOPYUUTENA aKLMOHEPHOrO obLiecTsa.

Mo MHeHMIO cyaa anennsuMOHHOM WMHCTaHLUMMK, BbIBOAbI CyAa NEPBOM WHCTAHUMW ABAAKOTCA
HeobOCHOBAHHBIMK MO CAeAylWMM OCHOBaHMAM. CylecTBO HOBaLMM 3aKAOYAETCA B 3aMeHe
nepBOHayasibHOro  00s3aTenbCTBa, CYWECTBOBABLUEIO  MEXKAY CTOPOHAMM  paHee,  APYrUMm
00653aTeNbCTBOM C OAHOBPEMEHHbIM MpPEeKpalleHMeM nepBoHaYasbHOro obsasatenbctea. Hosaums
NPOUCXOAUT TONbKO TOrAa, KOraa AeWCTBUA CTOPOH HanmpasaeHbl K TOMy, YTobbl 0653aTenbCTBO 66110
HOBMpPOBaHO. HamepeHune e NPOU3BECTM HOBaAUUIO He npeanonaraetcA. EcanM CTOpoHbl HamepeHbl
COBEpLINTb HOBALMIO, TO OHU AO0NXKHbI 3TO ONpeAeNeHHO BbIpa3nTb.

N3 cornaweHna AOMKHO cnenosatb, UTO CTOPOHbI MMeNu B BUAY 3aMeHy MnepBOHayasibHOro
obAsaTenbcTBa APYrMm 0653aTeNIbCTBOM, YTO BAEYET A8 HUX HEKOTOpble NpaBoOBble MOCAEACTBUA, B
YaCTHOCTM HEBO3MOXKHOCTb TpeboBaTb WMCMOJHEHMA MepBOHaYaNbHOro obssatenbcrTsa. CornawleHwue,
OOCTUFHYTOE MeXAay NpeanpuaTMemM W aKUMOHEpPHbIM OobOLWecTBOM B Mpouecce MNepernucku, Takoro
YCNI0BUSA HE COAEPHKUT.

AHanu3 npeacras/ieHHbIX Cyay AOKYMEHTOB MO3BOJIAET CAENATb BbIBOA, O TOM, YTO aKLUMOHEpHoe
obLwecTBO U NpeanpusaTUe 3aKAIYUAN AOTOBOP KyNAU-NPOAaXKM MOJIOYHON MPOAYKLMKU, KOTOPbIN Mo
CBOEM npupoae ABNAETCA CaMOCTOATE/IbHOW CAE/KOM M He npekpawaeT 065A3aTenbCTB CTOPOH MO
[0roBoOpy TeNOCHabXKeHUs <241>,

<241> WHpopmaumoHHoe nucbmo [pesmanyma Boicwero ApbutpaxHoro Cyaa Poccuitckoi
depepaunn ot 21 gekabpa 2005 r. "O630p NPAKTUKN NPUMEHEHUS apOUTParKHbIMKU Cyaamu cTaTbun 414
MpaxaaHcKoro kogekca Poccuinckont Pepepaunn” // http://www.arbitr.ru.

4. OTAn4YMe HoBOro 0653aTeNbCTBa OT MEPBOHAYANbLHOIO MO NPeAMETY UM CNOCODY MCNONHEHWA.

5. CoxpaHeHue cocTaBa y4aCTHUKOB.

WNTak, HoBaumA npeacTasaseT cobol ntoboe U3MeHEHME AOrOBOpPa C TEM, YTO CaMW CTOPOHbI MO
COrMaleHnto mexay coboi NpoaoKatoT 3aHMMaTb CBOM MECTa B MPaBOOTHOLUEH WM.

CpaBHMBAA HOBaLMIO C WHCTUTYTOM WM3MEHEHUSA [0roBopa, HeobXoAMMO OTMETWUTb, YTO ANA
OTrPaHUYEHUA HOBaLMM OT U3MEHEeHuUAa [Oorosopa cienyer UCXOAMUTb M3 OCHOBHbIX MPU3HAKOB,
XapaKTepusyloLWmx HoBaumio: 1) HamepeHna CTOPOH COBEPLIUTb HOBaLMIO; 2) U3MEHEHUA XapaKTepa
NpPaBOBOW CBA3M MeXAY CTOPOHAMMU.

Kpome TOro, 8 0T/IMumne OT HOBALMM NPU M3MEHEHMM JOrOBOPa XapaKTep NPaBOBOWM CBA3N MeXay
CTOPOHaMM He MeHAeTCA.

Mpn sTomM HeobXoAMMO Y4YMTbIBATb, UTO MpeKpaleHue obA3aTenbcTBa HOBALMENW BO3MOMKHO
TO/IbKO MO COrMlaleHnIo CTOPOH. Mi3meHeHMe AoroBopa, No obLemy NpaBuy, TaKKe OCYyLLEeCTBAAETCA Ha
OCHOBaHMM COr/NaleHna CTOPOH, ecin MHoe He npegycmotpeHo K P®, apyrumm 3akoHamu uwam
porosopom (n. 1 cT. 450 TK PO).

Kpome TOro, HOBaLMA M M3MEHEHME AOroBOpa pasnnyaloTcsa no ¢popme coseplieHua. Hosauus
JO/IKHA coBeplaTbcA B dopme, NpesyCMOTPEHHOM ANA HOBMPOBaHHOro obasatenbctsa. CornaweHuve
06 M3MEHeHMM [0roBopa COBEPLUAETCA B TOW e ¢$opme, YTO U [OroBOP, €C/N M3 3aKOHA, WHbIX
NpaBoOBbIX aKTOB, A40roBopa K obbl4aeB AeN0BOro 060poTa He BbiTekaeT uHoe (n. 1 cT. 452 TK PO).

MockonbKy HoBauuA npeacTaBnfeT coboi cnocob npeKkpaweHua oba3aTenbcTBa, BMecTe C
OCHOBHbIM 0653aTe/IbCTBOM NPEKPALLAOTCA U AONOHUTENbHbIE (aKLeccopHble) ob6asaTenbcTsa (M. 3 cT.
414 TK P®). Tem He MeHee CTOPOHbI MOTYT BbIPa3nUTb KeNaHWe COoXpaHuUTb cybcuamnapHoe
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06a3aTenbCcTBO, A1 Yero MM HeobxoAMmo AO0CTUYb COr/lalleHuns, KoTopoe U ByaeT B TakKOM Cayyae
OCHOBaHMEM BO3HWMKHOBEHMA COOTBETCTBYOLLEro cybcnamapHoro obasaTenbCcTea. Mmeetca B BUAY, YTO
npu KONNU3UN MeXOy NnepBOHa4dYa/ZlbHbIM AOroBopom UM nocineagyrowmnm cornaweHnem npunoputeTtom
Nob3yeTcA nocnegHee <242>.

KoHcynbTaHTIAKOC: NpumeyaHue.

MoHorpadus M.WU. bparnHckoro, B.B. ButpsHckoro "[orosopHoe npaBo. O6uwue nonoxeHua"
(kHura 1) sKkntoyeHa B MHPOPMaLMOHHBLIA BaHK cornacHo nybnaukaumm - CraTtyt, 2001 (3-e nsgaHue,
CTepeoTUnHoe).

<242> bBparuHcknun M.U., ButpsaHckuin B.B. [HoroBopHoe npaBo. KHura nepsas: O6wme
nonoxexHun. UsgaHne gononHutenbHoe, ctepeotunHoe (5-i sasoa). M.: CratyT, 2002. C. 455.

Mo matepuanam apbuTparkHO NPaAKTUKN.

Ycnosuve cornalweHua O HOBaUWMKM, KOTOPbIM MNPeayCMOTPEHO COXPaHEHME CBA3aHHbIX C
nepBoHava/bHbIM 0053aTeNbCTBOM AOMOJIHUTENbHbLIX 06A3aTeNbCTB 3anorofatens, He sABAAOLWEroca
OOJIKHUKOM, HUUYTOXKHO.

AKUMOHepHoe 06LecTBO 06paTUIOCh B apbUTParKHbIN Cyd C MCKOM K 00OLEecTBY C OrpaHNUYeHHOM
OTBETCTBEHHOCTbIO 06 06paleHMM B3bICKAHMA HA 3a/I0’KEHHOE MMYLLECTBO OTBETYMKA. B Kauectse
TPETbero /Mua Ha CTOPOHE OTBETYMKA MpMBJeYEeH MHAMBUAYaNbHbIA NpeanpuHMmaTens (panee -
npeanpuvHMmaTens). PeweHvem cyfa no gpyromy Aesny B3biCKaHa 3a40/1KEHHOCTb NpeanpuHMmMmaTens,
O[HAKO AaHHbIN cyaebHbIN akT UCNOo/IHEH He bbi. Kak ciegoBasio U3 maTepuasioB Aesa, MexXay UCTLOM
N NpeanpuHUMATENEM 3aKAOYEeH AOroBOp Kynau-npogaxkun. 06£A3aTenbCTBO NpeanpuHUMATENa no
onnate ToBapa 6blno obecneyeHo 3a/I0FOM MMYyLLECTBA B COOTBETCTBMM C [0MOBOPOM 3a/10ra,
3aKNH0YEHHbBIM MEXAY UCTLLOM U 0BLLLEeCTBOM C OrPaHUYEHHOM OTBETCTBEHHOCTbIO (OTBETYMKOM).

Mocne 3aKkntoMeHUA AOroBoOpa Kynau-npoAaxKM M UCNONHEHWA WUCTLOM CcBoel 06A3aHHOCTU MO
nepefaye ToBapa MeXAy UCTLOM M NpeanpuHUMaTenem Obl0 3aK/OYEHO COrNalleHWe O HOoBauuM,
KOTOpbIM 06583aHHOCTb NpeanpuHMMaTens no onjaTe ToBapa COrNacHoO MoJsioxeHuam ct. 818 K PP
3aMeHeHa 3aeMHbIM 06A3aTeNbCTBOM.

B cBAi3M C HencnosHeHMEM NpeanpuHMMaTENIeM CBOMX 0653aTeNbCTB MO ynaate CyMMbl 3aima m
NPOLEHTOB 3a NO/Mb30BaHME 3alMOM aKLMOHepHOe 0bLecTBo 06paTMIOCh B CYA, C UCKOM K OTBETUYMKY-
3anorogartento. Mcrey B obocHoBaHWe TpeboBaHMA yKasan: B COMNalWIEHMM O HOBALUMW CTOPOHbI
npeaycmoTpenn, 4YTo BCe AOMOJIHUTeNbHble 06A3aTeNbCcTBa, CBA3aHHbIE C MEepPBOHAYa/ibHbIM, He
NPeKpPaLLatoTCa U COXPaHAKT cBoto cuny (n. 3 cT. 414 TK PO).

B oT3biBE Ha UCK OTBETYMK cocnasnca Ha noan. 1 n. 1 ct. 352 Koaekca, B COOTBETCTBUM C KOTOPbIM
3a/70r npekpaliaerca C npekpaweHnem obecneyeHHoOro 3anorom obssatenbctBa. [0 MHeEHMIO
3a10ro4atens, K BO3SHUKLLIMM OTHOLUEHMAM A0/1KHbl MPUMEHATLCA HOPMbI 3TOM CTaTbW, @ HE HOpma n. 3
cT. 414 TK PO.

Cya, nepBoW MHCTaHUMWU npumeHun n. 3 cT. 414 Kogekca v yaosBnetTBopua TpeboBaHMA MUCTUA B
nosHom ob6beme. Cya KacCaLMOHHOM MHCTAHLUM OTMEHUA peLleHne cyha NepBon MHCTaHLMM U OTKasan
WCTLY B UCKe MO CNeAyroWwmMm OCHOBAHUAM.

CornacHo n. 3 cT. 414 TK P® HoBauus npekpalLaeT fONONAHUTE IbHbIE 0053aTeIbCTBa, CBA3AHHbIE C
NnepBOHAYaNbHbIM, €C/IM MHOE He MNpPenyCMOTPEHO COrfalleHMemM CTOPOH. [laHHaA Hopma ABAsAeTCA
cneumnanbHoM Mo oTHoweHuto K Hopme nogn. 1 n. 1 cr. 352 Kogekca, U MMeHHO ee HeobxoaMmo
NPUMEHATb NpK paspelieHnmn cnopa. OgHaKo Npu ee TOIKOBAHUM HEOBXOAMMO MMETb B BMAY, YTO B
C/ly4ae 3aK/A0YeHMA cornaeHmns o 3aMeHe nepBoHavanbHOro 0bAsaTenbCTBa APYrMm 0653aTeNIbCTBOM
CTOPOHbI MOTYT MPeAyCMOTPETb COXPaHeHWe B CUAe AOMOJIHUTENbHbIX 0653aTeNbCTB, CBA3AHHbLIX C
NnepBOHAYasibHbIM, HO TO/IbKO TEX, KOTOPblE CYLLECTBOBA/IM MeXAy HUMMU. 3a/10r MMYLLLECTBA OTBETUYMKA
obecneunBan MCnoaHeHWe nepBoHadvanbHOro obasaTtenbcTsa npeanpuHumartens. M3 gorosopa 3anora
BO3HMKAWN MNpaBa M 00A3aHHOCTM Yy UCTLA M OTBETYMKA. 3aK/ako4yaa cornalleHne o HOBauWM, KOTOPbIm
06a3aHHOCTL NpeanpuHMMaTena Mo onnate ToBapa Oblia 3amMeHeHa 3aemMHbiM 06A3aTeNbCTBOM,
CTOPOHbI HE MOT/IN COXPaHUTb 3a/10TOBble OTHOLLEHUA, HE CYLEeCTBOBaBLINE MeXay HUMK. NHOM BbiBOA,
npotnueopeumnn 6bl n. 3 cT. 308 Kogekca, B COOTBETCTBMM C KOTOPbIM 00A3aTeNbCTBO He co3aaeT
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06a3aHHOCTEN ANA /1ML, He YYaCcTBYHOLWMX B HEM B KaYecTBe CTOPOH.

Mostomy ycnosue cornalleHmMsa O HOBaUWM, KOTOPbIM NPeayCMOTPEHO COXPAHEHME CBA3AHHbIX C
nepBoOHaYasbHbIM 00A3aTe/IbCTBOM AOMNONHUTENbHbIX 00A3aTeNbCTB 3a/s0roAaTens, He SABAAIOLWEerocs
OOJ/I}KHUKOM, HUYTOXHO M MCKOBOE TpeboBaHMe He NOANEKUT YA0BAETBOPEHUIO <243>,

<243> WHPopmaumoHHoe nucbmo [pesmgmyma Bbicwero ApbutpaxkHoro Cypa Poccuitckolt
Pepepaunn ot 21 gekabpa 2005 r. "O630p NPAKTUKN NPUMEHEHNA apOUTPaXKHbIMK Cysamu cTaTbu 414
MpaskaaHcKoro kogekca Poccuinckont ®epepaunn” // http://www.arbitr.ru.

Heobxogumo otmetutb, 4to B [K P® cneumanbHO BblAeNeHO 3anpeleHne HoBsauuu
NPUMEHUTENbHO K 06M3aTeNbCTBAM JIMYHOTO XapaKTepa, WMMEKLWMX LeneBoe HasHavyeHue - Mo
BO3MELLEHMIO Bpeaa, NPUYMHEHHOIO KM3HM U 340PpOBbIO, M MO ynaaTte annmeHToB (n. 2 cT. 414 TK PO).

EcAn He cuMTaTb IMYHOTO XapaKTepa COOTBETCTBYHOLWMX TPEOOBAHWNMN, TO HEOBXOAMMOCTb B TaKOM
HOpMe CBA3aHa C TemM, 4YTO npeameT M Ccnocob WCMOSHEHUs COOTBETCTBYOWErO 006A3aTenbCTBa
onpeaenstoTca He CTOPOHOM, a TPeboBaHUAMM 3aKOHOAATENbCTBA.

3ayer.

Mpu 3ayete (cT. 410 - 412 TK P®P) nponcxoguT MOMHOE UM YACTUYHOE MPEKPALLEHNE OOHOTO
06f3aTenbCcTBa BMECTE C MOJHbIM  MAM  YACTUYHBLIM NPEKpalLeHWeM BCTPEYHOro OZAHOPOLHOro
TpeboBaHMs.

K uncny kBannpumumpyrowmx Nnpn3HaKkoB 3a4eTa OTHOCATCA CneaytoLLme:

TpeboBaHMA K 3a4eTy [O0MKHbl ObiTb BCTPEYHbIMW, NPEAbABAAEMbIMU APYF K APYry OAHUMU U
TEMMU KE NNLAMM, KaXKg0e M3 KOTOPbIX B OAHOM 06A3aTenbCcTBe BbICTYNAET KPEAUTOPOM, a B APYFOM -
OOJIKHUKOM;

TpeboBaHMA K 3a4eTy AOMKHbI OblTb OAHOPOAHLIMM, T.€. TAaKUMU, NPELMETOM KOTOPbIX ABAAETCA
OAVHAKOBOE UMYLLECTBO, onpesesieHHOe POAOBbIMU NPU3HAKaMU;

MCMOJIHEHUE 3a4eTa BO3MOXKHO TO/IbKO B C/ly4ae HACTYMN/JEHUA CPOKA UCMONHEHUA MO BCTPEYHbIM
obA3aTenbCTBAM, KpOMe CAyvyaeB, KOrAa CPOK He YKasaH Uan onpeseneH MOMeHTOM BocTpeboBaHus.

Kpome TOro, cneumanbHble OrpaHWYMTEeNIbHbIE MPaBWia AENCTBYIOT B OTHOLIEHWW 3a4yeTa npu
YCTynKe TpeboBaHMi. Peub nager o Tom, 4to A1a TaKoro 3ayeta HeobxoAMMo, YTobbl COOTBETCTBYHOLLMNE
TpeboBaHMA BO3HWKAAM NO OCHOBAHWIO, KOTOPOE CYLLECTBOBA/I0O K MOMEHTY, KOraa mnoJly4eHo
yBegoMNeHne 06 ycTynKe npas, NPU 3TOM CPOK TPebOBaHUIN A0KEH YrKe HACTYNUTb, €CIN TOIbKO OH He
6b11 BOOOLLLE YKa3aH UK Bbln onpegeneH MOMEHTOM BoCcTpeboBaHUSA.

Bmecte ¢ Tem yKasaHHble OrpaHMYEHWA [EWCTBYIOT TONbKO MpW 3adeTe, OCHOBaHHOM Ha
OLHOCTOPOHHEN CcAefiKe, T.e. COBEPLIAEMOM MO BOJIe OAHOM M3 CTOPOH. Ecnm ke 3aveT Hocut
[OTOBOPHbIV XapaKTep, T.e. BbITEKAET U3 COrnalleHnA CTOPOH, YKa3aHHble OrpaHNYeHUA HE MMEIOT CUAbI.

B MK P® npeaycmoTpeHbl ciyy4aun, MpuM KOTOPbIX BOOOLLE WMCKAOYAETCA BO3MOXKHOCTb 3ayerTa.
CornacHo cT. 411 TK P® 3anpeluaetcs 3a4eT TpeboBaHMN O BO3MELLEHUN Bpeaa, NPUYMHEHHOIO KU3HU
WAN 300Pp0BbIO, TPEOOBAHMIA O NOXKM3HEHHOM COAEPKAHMM, B3bICKAHUWN AIMMEHTOB.

3ayeT WUCKNKOYaeTCA M Torga, Koraa no 3afABAEHWUI0 APYroi CTOPOHbI K COOTBETCTBYOLLEMY
TpeboBaHMIO NOANEKUT NPUMEHEHMIO CPOK MCKOBOW AABHOCTM U STOT CPOK UCTEK.

Mo matepuanam apbuTparkKHO NPaAKTUKN.

06a3aTeNbCTBO HE MOMKET OblTb NPEKpalLleHO 3a4eTOM BCTPEYHOro OAHOPOAHOro TpeboBaHwus,
€C/11 N0 3aABNEHUIO APYrOM CTOPOHbI K TpeboBaHMIO NOANEKUT MPUMEHEHUIO CPOK UCKOBOW AaBHOCTMU U
3TOT CPOK ucTeK (ab3. BTopon cT. 411 TK PD). Mpu sToM CTOpOHa, NONYy4YMBLIAA 3asABEeHNE O 3a4eTe, He
06M3aHa 3aABNATb O NPOMNYCKe CPOKA MCKOBOM AaBHOCTM KOHTPAreHTy, Tak Kak MCKOBas AAaBHOCTb MOXKeET
6bITb MPMMEHEHA TONbKO CYAOM, KOTOPbI NPUMEHAET €e NP HAMYMUK 3asABIEHUA NPU PACCMOTPEHUM
cooTBeTcTBytoLero cnopa (n. 2 c1. 199 K Po).

AKuMOHepHoe o06uectBo 06paTMnOCb €  WMCKOM K  TOBapULLECTBY C  OrpaHWYeHHOM
OTBETCTBEHHOCTbIO O B3bICKAaHWM 334,0/1)KEHHOCTM MO apeHAHOM NaaTe U 3KCNNyaTaLMOHHbIM NAaTeXaM.

OTBETYMK B OT3bIBE HA MCK MpeabaABAeHHOe K Hemy TpeboBaHMe He MpW3Haa, COCMaBLUMCL Ha
npekpaweHne ero obsa3atenbcTBa MO aAPEHAHOM NAaTe M IKCMNAYATALMOHHBIM NAATEXKAM 33a4eTOM
BCTPEYHOro OAHOPOAHOro TpeboBaHWA, BO3HMKLIEFO Yy HEro no ApPyromy A0roBopy C aKUMOHEPHbIM
obwectBom. MUcTew, B cynebHOM 3acefaHUM 3aABMA O HUYTOXKHOCTM 3a4eTa, MOCKOJIbKY NpaBo
BCTpeYHOro TpeboBaHWA BO3HMKAO y OTBETYMKA B 1995 ., 04HAKO O 3ayeTe MM Bblno 3aABAEHO Kb B
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2000 ., T.e. MO UCTEYEHNU TPEXTOANYHOTO CPOKA.

Cya, nepBoit MHCTaHUMW, WccnenoBaB Bce 06CTOATENbCTBA fAena, B MPUMEHEHUM MCKOBOM
[ABHOCTM OTKasa/i, MOTMBMPOBAB CBOE peLUeHWe Tem, YTO UCTEL, He 3aABWUJ1 KOHTPAreHTy O npomnycKe
CPOKa MCKOBOW AaBHOCTM NOCAE NOAYYEHUA OT OTBETYMKA 3aAB/IEHNA O 3a4eTe, Kak 3Toro TpebyeT ab3aly
gTopoit cT. 411 K P®. Cyn anennAumMoHHOW WMHCTAHUMM pelleHne OTMEHWUA U YLO0BAETBOPUN
TpeboBaHMe wuctua. Mpu 3Tom 6bIIO YKA3aHO, YTO CPOK WMCKOBOW [AABHOCTM MCTEK B OTHOLIEHUMU
TpeboBaHMA OTBETYMKA, HA OCHOBAHMM KOTOPOro CAenaHO 3asaB/eHMEe O 3a4veTe. B cooTBeTCTBUM CO CT.
411 TK P® He ponyckaeTca 3a4eT TpeboBaHMN, €CAM NO 3aABEHUIO APYroi CTOPOHbI K TpeboBaHUIO
NoOANEXNT NPUMEHEHUIO CPOK UCKOBOWM JABHOCTM M 3TOT CPOK MCTEK. parkgaHCKOe 3aKOHOAATeNbCTBO
He coaepKuUT TpeboBaHMA O HAaNPaBAEHUWN CTOPOHOM, NOAYYMBLLUEN 3aABAEHME O 3a4eTe, 3aABAEHMA O
MPOMyCcKe CPOKa WMCKOBOW [ABHOCTU APYrOM CTOPOHE, MOCKOJIbKY WMCKOBAA AAaBHOCTb MpUMeEHAeTcA
TONbKO CYAOM MO 3asiBNIEHUIO, CAeNaHHOMY MpWU paccmoTpeHun cnopa (n. 2 c1. 199 K P®). Moatomy
060CHOBaHHble TPeboBaHMA UCTLA NOANEKAT YA0BNETBOPEHNIO, HECMOTPA Ha CAENAHHOE OTBETYMKOM
3afABNeHue 0 3a4eTe <244>.

<244> WNHdbopmaumoHHoe nucbmo [Mpesngmyma Bbicwero ApbutpaxkHoro Cyaa Poccuiickol
depepaunn ot 29 gekabpsa 2001 r. N 65 "O630p NpaKTUKM paspeLleHUA CMOPOB, CBA3AHHbIX C
npeKkpatieHnem obA3aTeNbCcTB 3a4€TOM BCTPEYHbIX 0AHOPOAHbIX TpeboBaHnin" // http://www.arbitr.ru.

Mexay Tem cerogHA CyLecTBYIOT, KpPOMEe BbllWeyKa3aHHbIX, W ApyrMe orpaHuYeHus,
BblpaboTaHHbIE B NpoLecce NPUMEHEHNA 3aKOHOB cygamu Pd:

a) OO/KHMK He MOXKeT BblbpaTb, Kakoe M3 TpeboBaHUI KpeauTopa OH 3a4MTbIBAET: U3LEPMKKU
KpeauTopa, NpOoLEeHTbl UM OCHOBHYIO CyMMY Z0ra.

Mo matepmnanam apbuTparkHoO NPAKTUKN.

Mpun 3a4eTe YacTu BCTPEUYHOTO AEHEKHOTo TPeOOBaHUA A0KHbI YYMTbIBATLCA NOM0XKEHMA cT. 319
K PO.

Kommepuecknin 6aHK obpaTuaca B apOUTPaXKHbIM cyh C WUCKOM O B3bICKAHWMM C LONXKHMKA
HEBO3BPALLEHHOIO KpeamTa U NPOLEHTOB 3a NOJIb30BaHME KPeaUTOM.

Bo3parkas NpoTMB MCKA, OTBETYMK 3aABUN O YaCTUYHOM NPEKPaALLEHNN ero 06A3aTeNbCTBA 3a4ETOM
BCTPEYHOro 04HOPOAHOIO TPeboBaHUA K BaHKy.

ApbUTparKHbIM CcyAoM 6blI0 YCTAaHOBAEHO, YTO PasMep MMEIOLWErocs Y OTBETYMKA BCTPEYHOro
opHopoaHoro TpeboBaHMA K HaHKy Obln AOCTaTOYEH A5 NOralWeHUs NMLLb YacTM BCEX BO3HMKLLMX U3
KpeauTHoro aorosopa TpeboBaHuit UcTua.

OTBETYMK nonaran, 4to MMeeT MPaBO CAMOCTOATENbHO ONPeAennTb, Kakue u3 TpeboBaHWiA
KpeauTopa nog/exaT npekpalleHnto 3a4etom. B cBoem nucbme 6aHKy OH YyKasasa, 4TO 3a4yeTom
norawatoTca ero 06s3aTenbCTBa MO BO3BPATY KPeauTa, a TaKKe onpeseneHHOM 4acTU HauYMUCAEHHbIX
NPOLEHTOB 32 MNOJIb30BAHUE UM.

UcTel, B cyaebHOM 3aceiaHnM 3a8BUA, YTO OTBETYMK He Brpase Obla NorawaTb 3a4eTOM B NEPBYHO
oyepeab TpeboBaHME O BO3BpaTe CaMoOM CyMMbl 3alima (KamWTanbHOM CYMMbl), MOCKOJbKY B
cooTBeTcTBUM €O cT. 319 TK P® cymma npousBefeHHOro naaTeka, HeAOCTAaTOYHAasA AA UCMOAHEHMA
OeHeXHoro 06sa3aTenbCTBa NOMHOCTbIO, NPWU OTCYTCTBMM MHOMO COMMalleHWA MorallaeT npexne BCero
U3OEPKKM KPeauTopa MNo MOJIYYEHUIO WUCMOSHEHWUA, 3aTeM - MPOLEHTbl, a B OCTaBLUEMCA 4YacTu -
OCHOBHYIO CyMMy A0/ra.

ApbuTparkHbIN cya, yaoBneTsopaa UCK BaHKa, yKasan, 4YTo OTHOLWEHMUA CTOPOH MO YacTUYHOMY
3a4eTy BCTPEYHOro AEHeXHOro TpeboBaHWA NPAMO He YperyimpoBaHbl 3aKOHOAATE/IbCTBOM, NO3TOMY
NpW OTCYTCTBMU COOTBETCTBYIOLLErO COr/alleHUsA CTOPOH U NPUMEHMMOro 06blyas genosoro o6opoTa K
OTHOLUEHUAM UCTLA M OTBETYMKA AO/IKHO NMPUMEHATbCA 3aKOHOAATe/IbCTBO, Peryampylowee CxXxomHble
oTHoweHus (n. 1 cT. 6 K PD).

3aueT BCTpeYHOro oagHopoaHoro TpebosaHua (cT. 410 TK PD) n Hagnexauiee ncnonHeHue (cr. 408
K P®) npeactasnsaoT coboli cnydam npeKkpaweHusa obasaTenbcrtsa. MosTomy B AaHHOM gene K
YaCTUYHOMY 3a4eTy BCTPEYHOrO JAEeHEXHOro TpeboBaHMA [OMXKHbI NPeabABAATLCA TaKME XKe
TpeboBaHMA, KaK U K UCMONHEHUIO AeHeXHOro oba3aTenbCcTBa. McnonHeHWe aeHexXHoro obAsaTenbcTea
npyM HeAOCTAaTOMHOCTU NPOU3BEAEHHOro nnate)ka peryampyetca cr. 319 K P®. ChegoBatenbHo, npu
3a4eTe YaCTM BCTPEYHOrO AEHEXHOro TpeboBaHUA A0MKHbI y4MTbIBATLCA TpeboBaHmA cT. 319 K PO.
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Taknm obpasom, ecnm MHoe He NpeaycMOTPEHO AOrOBOPOM, NPU HEAO0CTAaTOYHOCTU BCTPEYHOrO
AeHeXHoro TpeboBaHUA 3aeMLLMKA ANA NOSIHOTO NPEKpalLEeHUA ero AeHeXXHoro oba3atenbCcTBa 3a4eTom
B NEpBYI ovyepenb AOMKHbI CYMTATbCA MNPEKPALWEHHbIMU M3AEPXKKN KpeauTopa Mo MOAYyYEHUIO
WCMOJIHEHWSA, 3aTEM - NPOLLEHTbI, @ B OCTABLUENCA YacTU - OCHOBHAs Cymma aonra <245>;

<245> TyHKT 6 wWHbOpMaunoHHoro nucbma [pesngmyma Boicwero ApbutpaxHoro Cyaa
Poccuitckoin Pepepaumm ot 29 aekabpsa 2001 r. N 65 "O630p NpaKTUKM paspeLleHns Cropos, CBA3AHHbIX
C npeKkpaweHuem  o06A3aTenbCTB  33a4eTOM  BCTPEYHbIX  OAHOPOAHbIX  Tpebosawmi"  //
http://www.arbitr.ru.

6) ecnn K AOMKHUKY NpeabABAEH UCK, OH He BMpaBe 3aABUTb O 3a4eTe. B Takol cuTyaumm 3adet
MOMKET ObITb OCYLLLECTB/IEH NYTEM NPeAbABAEHUA BCTPEYHOIO MUCKa.

Mo matepuanam apbuTparkHO NPaAKTUKN.

06a3aTeNbCTBO HE MOMKET ObITb MPEKPaLLeHO 3a4eTOM BCTPEYHOro OAHOPOAHOro TpeboBaHwMs,
CPOK KOTOPOro HacTynuAa, nocnae npeabABNeHNA UCKA K IULY, UMelowemMy NpaBo 3aaBUTb O 3ayeTe. B
3TOM C/ay4Yae 3a4eT MOXKeT ObiTb NpousBegeH NpU PACCMOTPEHUM BCTPEYHOrO MCKA, KOTOPbIN
NPUHUMaETCA CygoM Ha ocHoBaHuuM n. 1 4. 3 c1. 110 ApbMTpakHOro npoLeccyasbHOro Kogekca
Poccuitckoit ®egepaumm (n. 1 4. 3 ct. 132 AMK PO 2002 r.).

AKLMOHepHOe 0bLWwecTBO 06PATUNOCL B apOUTPAXKHBIN CyA, C UICKOM K YHUTapHOMY NpeanpuATUIo
O B3bICKaHWU 33a40NKEHHOCTM NO A0rOBOPY CTPOUTENLHOIO NOAPAAA.

OTBeTuMK B OT3biBE Ha WCK YyKasaja, YTo OH 3aABAAeT O 3a4yeTe BCTPEYHOro OAHOPOAHOrO
TpeboBaHMA, NOCKObKY UCTEL, UMEET Nepes, HUM AEHEXHbIN AOAT N0 APYrOMy AOroBOpY.

NcTew, B cyaebHOM 3acefaHnn npeacTaBua NPOTUB 3aveTa CAefyiollee BO3PaXKeHUe: NOCKO/bKY
3aABaeHMe O 3a4eTe NOJIYyYEeHO MM MOC/e NPeabABNEHUA UCKA, FPaXKAaHCKO-NpaBoBoe 0653aTeNnbCcTBO
OO/MKHUKA NPU TaKUX 0OCTOATENbCTBAX HE MOMKET NPEKPATUTLCA MO OCHOBAHUIO, MPEeAYCMOTPEHHOMY CT.
410 TK PO.

Cya, v3yumB maTtepuanbl Aena U yCTaHOBUB, YTO MeXAy CTOPOHAMK LeNCTBUTENbHO MMEOTCS
BCTPEYHble [AeHeXHble TpeboBaHMA, OCHOBaHHble Ha pa3HbIX [0roBopax, MCK O0OOCHOBAaHHO
Y4,0BNETBOPWJI, COCNABLUMCL HA TO, YTO OTBETYMK HE BOCNO/Ib30BA/ICA CBOMM NPaBOM Ha NpeabABAeHne
BCTPEYHOrO MCKa W, KPOMe TOro, He JIMWEH BO3MOXKHOCTM 3aliuTbl CBOMX MNpaB MOCPeaCcTBOM
npeabsABAEeHUSA OTAENbHOIO UCKa. B pelleHnn Bbino TakkKe yKasaHo, 4To no cmbicay n. 1 4. 3 ct. 110 ANK
P® (n. 1 4. 3 ct. 132 AMK Pd 2002 r.) nocne npeabaBieHMA K O0/MKHUKY MUCKA He A0MNyCcKaeTcs
npeKkpaweHne o6a3aTeNbCcTBa 3a4€TOM BCTPEYHOrO OAHOpPOAHOro TpeboBaHMA B COOTBETCTBUM C
Hopmamu cT. 410 TK P®. OTBETYMK MOKET 3alUTUTb CBOM MpPaBa Wb NpeabABAEHNEM BCTPEYHOrO
nckoBoro TpeboBaHMA, HANPaBJAEHHOrO K 3a4eTy nepBOHaYasbHOro TpeboBaHWsA, MO0 MocpeacTBOM
0b6paLLeHna B apOUTpaXkHbIi cya, C OTAEbHbIM MCKOBbIM 3asaBaeHNEM <246>;

<246> TMyHKT 1 wuHbopmaumoHHoro nucbma [pesngmyma Bbicwero ApbutpaxkHoro Cypaa
Poccuitckoit Pepepaunm ot 29 aekabpsa 2001 r. N 65 "O630p NpaKkTUKKU pa3pelleHUs CNopoB, CBA3AHHbIX
C npeKkpaueHuem  06s3aTeNbCTB  3a4eTOM  BCTPEYHbIX  OA4HOPOAHbIX  Tpebosawui"  //
http://www.arbitr.ru.

B) OT 3asAB/IeHMA O 3a4eTe BNocAeACTBUU HeNb3s OTKA3aTbCA.

paxaaHCKOe 3aKoHOAaTeNbCTBO He  npeaycMmaTpuMBaeT  BO3MOXKHOCTM  BOCCTAHOB/EHUA
npaBoMepHo M O0OOCHOBAHHO MpPEeKpPaLLeHHbIX 3a4eTom 006A3aTeNbCTB MPM OTKase OT CAENAHHOro
CTOPOHOW 3asiB/IEHNA O 3a4eTe.

ApeHgogaTtenb o06patMacs B apbUTPaKHbIM Ccyd, C WMCKOM K apeHaatopy O B3bICKaHWUM
334,0/1KEHHOCTM NO apeHAHOoW naate.

OTBETUYMK UCK He Npu3Han, 060CHOBaB CBOM BO3pPaXKeHUs OTCYTCTBMEM Y UCTLLA NpaBa TpeboBaHuA
apeHAHOM NnaThbl U NpekpalleHem 0653aTeNbCTBa 3a4eTOM BCTPEUYHOro oHopoaHoro TpeboBaHus (cT.
410 TK P®).

Cyaom nepBoi MHCTAHUMK Bbl/1I0 YCTAHOB/EHO, YTO 32 HECKO/IbKO MecsiLeB A0 0bpalleHma UcTua B
Cyq, OTBETYMK U3BECTUA apeHAoAaTeNa O TOM, YTO Ha OCHOBaHUM cT. 410 TK P® ero 06a3atenbcTBO Mo
apeHAHOM nnaTe NpekpalleHo nyTem 3a4yeTa BCTPEYHOro o4HopoAHoro TpebosaHuA. ApeHaonaTtenb C
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nposeAeHMEeM 3a4yeTa He cornacuacs, u3BectMs o6 3Tom apeHAaTopa COOTBETCTBYHOLWMM MUCbMOM, U
06paTNACA C UCKOM O B3bICKAHMM 3a40/1}KEHHOCTU B cya,. OTBETUYMK, B CBOIO o4epeapb, BbICTaBUA B DaHK
MCTLA WHKAccoBOe MOpyYeHWEe O CnucaHuM C nocnegHero B MNPeaycCMOTPEHHOM A0roBOpPoOM
6e3aKLenTHOM MopsAKe CYMMbl A0/ra UCTUA nepes OTBETYMKOM, OTKa3aBLUIUCh OT CAE/NaHHOro UM A0
3TOro 3adABJ/IEHUA O 3a4eTe BCTPEYHOro 0A4HOPOAHOro TpeboBaHUA. B CBA3M C 3TMM, NO MHEHUIO cyaa,
AencTBNA OTBETUYMKA, HamnpaBAeHHble Ha NoJlyYeHMe 3a40M1KEHHOCTU C UCTLA, CBUAETE/IbCTBYIOT O TOM,
YTO 3a4eT He COCTOANCA.

Cya anennauMoOHHOM MHCTaHUMM pelleHne cyada OTMEHWUA U B UCKe OTKasan. B cyaebHom akre
6b1710 YKA3aHO, YTO rPa*kAaHCKOe NPaBo He npegycMmaTpuBaeT BO3MOXHOCTM OTKa3a OT COBEPLUEHHOrO
3ayeTa. [lencTBuA OTBETYMKA MO MOJYYEHUIO A0ATA NOCPeACcTBOM Oe3aKLENTHOrO CNUCaHUS AEHEXKHbIX
CpeacTB Co cyeTa WUCTUA@ B AAHHOM C/ayyae He B/eKYyT KakKux-Mbo npaBoOBbIX MNOCAeACTBUMA AONs
COCTOABLUErocA 3a4era <247>.

<247> TyHKT 9 wuHbopmaumoHHoro nucbma [pesngmyma Bbicwero ApbutpaxHoro Cypaa
Poccuitckoit Pepepaunm ot 29 gekabps 2001 r. N 65 "O630p NpaKTUKK paspeLlleHns crnopoBs, CBA3AHHbIX
C npeKkpauweHunem  06s3aTeNbCTB  33a4eTOM  BCTPEYHbIX  OAHOPOAHbIX  TpeboBawui"  //
http://www.arbitr.ru.

MpoweHue pgonra.

MpoweHne fonra Kak oguMH U3 cnocoboB NpeKpalLeHns 0683aTeNbCTB 40 HACTOALWENO BPEMEHM
ABNAETCA NPeAMETOM HAy4YHbIX AUCKYCCUMIA, U B HOPUANYECKOM NNTepaType OTCYTCTBYET e4MHCTBO B
NOHWUMaHWUKN 3TOrO UHCTUTYTA.

B camom obuwem Buae cyTb AUCKYCCUM CBOAMTCA K C/eAylollemy: npeactasBniser n cobol
npoLLeHMe 40ATa OAHOCTOPOHHIOW UAN ABYCTOPOHHIOK CAENKY, MOXHO /1M pacCMaTpPUBaTb NpoLeHue
JONra B KayecTBe pPa3sHOBUAHOCTU [apPeHUs WM OHO ABAAETCA CAMOCTOATENbHbIM MHCTUTYTOM
rpa*k4aHCKoro npaea.

3TW BOMNPOCblI MMEIOT HEe TO/IbKO TEOPETUYECKOE, HO M MPaKTUYEeCKoe 3HayeHMe, MOCKOJIbKY B
3aBMCMMOCTU OT KBaZMUKaLMKM pellaeTca BOMPOC O BO3MOMKHOCTM MPUMEHEHUA 3TOr0 MHCTUTYTa B
nmylLLLecTBeHHoM obopoTe.

CnegyeT OTMETUTb, YTO NPM3HAKOM MNPOLLEHMA [0Jra Kak ocoboro crnocoba npekpaleHus
00653aTeNbCTB CAYKMT TO, YTO NPU HEM He npeanosaraeTcs Kakoe 6bl TO HM OblIO BCTpeYHoe
YO0BNETBOPEHME, MOCKO/IbKY B NPOTUBHOM C/ly4ae OTHOLIEHWUS CTOPOH NPEBPATATCA B 3aBMCUMOCTU OT
06CTOATENBCTB, B HOBAaLMIO WM OTCTynHoe. Kpome TOro, B CBA3W C Tem, 4YTO MNPOLLEHWE [0Ara
npeacTaBnser coboil 0cBOOOXKAEHME KPEAUTOPOM [AOJIKHMKA OT MMYLLECTBEHHON 06A3aHHOCTH,
coBepLlaemoe No CornaleHnto Mexay CTOpoHaMM, OHO NpPeBpPaLLAETCA B NpeaMeT A0roBopa AapPeHus.
Mo 3TON MpUYMHE K MPOLLEHUIO AO0Ara cneayeT nNpumeHaTb Hopmbl TK P®, KoTopble ycTaHaBAMBatoT
cnydyau 3anpeta aapenus (ct. 575 MK P®) nnbo ero orpaHuyeHusn (cr. 576 MK PO).

Mo maTtepuanam ap6bUTPAXKHOI NPAKTUKMU.

OTHOWeEHNA KpeguTopa M AO/KHMKA MO MNPOWEHUIO [0Ara MOXHO KBa/MOUUMPOBATb Kak
OapeHune, TONbKO eciv cyaom 6yaeT yCTaHOBAEHO HaMepeHWe Kpeamutopa ocBoO6OAUTb AONMKHWUKA OT
06M33aHHOCTM NO yn/iaTe [OAra B KayecTBe pJapa. B Takom ciyyae npolieHue [onara AOMKHO
NOAYNHATBLCA 3anpeTam, YCTaHOBEHHbIM cTaTbel 575 MK P®, n. 4 KoTopon He AonycKaeTca AapeHue B
OTHOLLUEHUAX MeXAY KOMMEPYECKUMU OPraHN3aLUAMM.

O6uwecTBO C OrpaHNYEHHOM OTBETCTBEHHOCTbIO (3anmogaBsel,) 06paTMAoCh B apbuUTpakHbIl cya, C
MCKOM K aKLMOHepHOMy obluecTBy (3aeMLmKy) O B3bICKAHMM MPOLEHTOB MO AOrOBOPY 3alima U
HEeyCTOMKM 332 HECBOEBPEMEHHbIN BO3BPaT CyMMbl 3aiiMa.

Kak cnenoBano M3 npeacTaBAeHHbIX Cyay AOKYMEHTOB, OTBETUMK, MOMYYMB OT UCTLA AEHEXKHble
cpefcTBa NO AOroBOPY 3ama, 0653a/1CA B YCTAHOB/IEHHbIV LOFOBOPOM CPOK BO3BPATUTbL CYMMY 3alima U
YNAaTUTb MPOLLEHTbI 3@ MNO/JIb30BaHWE AEHEXHbIMWU cpencTBamMu. MOCKONbKY 3aeMLUMK He BbIMOAHWUA
CBOEBPEMEHHO CBOMX 0OSA3aHHOCTEN, PyKOBOAUTE/Nb 3aMMOZABLA HamnpaBua B ero agpec nNMcbmo ¢
TpeboBaHMEM HeMea/IeHHO BO3BPaTUTb CYMMY 3aliMa, YKasae MpW 3TOM, YTO B C/lydae WMCMOJIHEHUN
OaHHOro TpeboBaHMA 3aMMogaBel, 0CBOOOXKAAET 3aeMLMKa OT ynaaTbl MPOLLEHTOB 3a MOJ/b30BaHMe
OEHEXHbIMW CpeacTBaMM M HEYCTOMKM 33 HECBOEBPEMEHHbIN BO3BPAT CYMMbI 3aiMa. 3aeMLMK CyMMy
3alima BO3BpaTUI.
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B cBOMX BO3parKeHWsIX Ha MCK OTBETYMK YKasan Ha OTCyTCTBME Y Hero 06s3aHHOCTM ynnaTtuTb
NPOLLEHTbI N HEYCTOMKY, TaK Kak AaHHble 0653aTe/IbCTBa NPeKpaLleHbl NPOoLLeHMeM AoAra.

Cya, nepBoOi MHCTAHUMM UCK YAOBNETBOPU, MOTUBMPOBAB CBOE pPeLLEHUNE CAEAYOLMM.

MpouweHne ponra npeactasnseTr coboit ocBoboXaeHWE KpPeauTOpOM  AOJ/IKHMKA  OT
UMYLLLECTBEHHOM 06A3aHHOCTU. B cBA3M C 3TUM MpoLLeHMe 0ra ABAAETCA PAa3HOBUMAHOCTbIO AapeHuA
(ct. 572 TK P®), nosToMy OHO AONXKHO NOAYMHATLCA 3anpeTam, YCTaHOBMEHHbIM cT. 575 TK PO, B
COOTBETCTBUM C M. 4 KOTOPOM He [AOMYyCKAeTCA [APEHME B OTHOLIEHMAX MEXAY KOMMEepYeCcKUumu
OpraHusaunsamum.

Takum obpasom, NpolieHWe [0Ara, COBEPLIEHHOE 3aMMOLABLIEM, ABAAETCA HUYTOMHbBIM, He
B/IEYET KaKUX-TMB60 nocneacTBuii, MO3ITOMY 06A3aHHOCTb 3aeMLUMKA YyNAaTUTb NPOLEHTbI NO A0roBopy
3aiiMa 1 HeyCTOMKY 3a HECBOEBPEMEHHbIN BO3BPAT CYMMbl 3aliMa He NpeKpaTuaach.

Cya, KacCauMOHHOM MHCTaHUMM OTMEHMUA pelleHne cyaa NepBoin MHCTAHUUM U B UCKe OTKasasn no
cneayroLwmm OCHOBAHUAM.

B cootBetcTBMM co cT. 415 TK PP o06a3aTenbCTBO NpekpawaeTca 0CBOOOKAEHUEM KPeauTopom
OO/MKHUKA OT fieXKalmx Ha Hem 0683aHHOCTEN, ec/iM 3TO He HapyllaeT npaB APYrux nL, B OTHOLIEHUMU
MMYLLECTBA KpeguTopa.

Cyay He npeacTaBNeHO KaKUX-MMBoO cBeAEHWUIN, HA OCHOBAHUM KOTOPbIX MOXHO 6bin0 6bl caenatb
BbIBOZ, O HapyLLEHMM NPOLLEHNEM A0NrA NPaAB TPETbUX UL, B OTHOLEHMN MMYLLLECTBA KpeauTopa.

OueHmBas KBanMPUKaALMUIO CYyAOM MEPBOM  WMHCTAHUMM MPOLWEHMA A[O0NAra B KadyecTse
Pa3sHOBUAHOCTM [OAPEHUA, CYA, KAaCCAaUMOHHOM MHCTAHUMW YKasan: KBanMPUUMPYHOLWMM MPU3HAKOM
Japenusa asasetca cornacHo n. 1 cr. 572 Kogekca ero 6e3Bo3me3gHOCTb. [py 3TOM rparkgaHckoe
3aKOHOAATEeNbCTBO UCXOAMT M3 NPEe3ymMnumnmn Bo3mesaHocTu gorosopa (n. 3 cr. 423 TK P®d). Nostomy
npoliLeHMe f[0Ara ABNAETCA [apeHuemM TOIbKO B TOM Cayyae, ecin cygom b6yaet ycTaHOBAEHO
HamepeHne KpeautTopa ocBo6OANTb AO/XKHMKA OT 06A3aHHOCTM MO yn/jaTe AoJira B Kayectse gapa. 06
OTCYTCTBMM HaMeEPEHMA KpeauTopa OJaAPWUTb LO/KHMKA MOXKET CBUAETENbCTBOBATb, B YACTHOCTH,
B3aMMOCBA3b MeXAy NPOLEeHMeM A0Ara U NOAYYEHUEM KPEAMTOPOM WMMYLLECTBEHHOWN BbIrOAbl MO
KakoMy-1Mbo 06A3aTeNbCTBY MEXKAY TEMU e NNLAMM.

MN3yuynmB OTHOLIEHMA CTOPOH, CYA KACCAaUMOHHOWM WMHCTAHLMW YCTAHOBWJ/, YTO LLENbIO COBEpPLUEHMA
CAENKM NPOLLEHMA A0ora ABAANOCL obecrneyeHMe BO3BpaTa CYMMbl 3340/KEHHOCTM B HEMPOLUEHHOM
yacTu 6e3 obpalleHns B cya, T.e. Y KpeanutTopa OTCyTCTBOBANO HaMepeHNe 04apUTb AO/IKHUKA.

MocKoNbKy B AaHHOM Cayyae y Kpeautopa He 6bino HamepeHuAa ocBoboAUTb AONMKHMKA OT
06A3aHHOCTU B KayecTBe Aapa, B YA0BNETBOPEHUM UCKA OTKa3aHo <248>.

<248> TyHKT 3 nHbopmaumoHHoro nucbma Mpesnanyma Boicwero ApbutparkHoro Cyaga PO ot 21
Aekabpa 2005 r. N 104 "O630p NpaKTUKM NPUMEHEHMA apOUTPaXKHbIMK Cyaamu Hopm [paskaaHCKoro
Koaekca Poccuiickont depepaumm o HEKOTOPbIX OCHOBaHMAX NPeKpaLLeHns obasaTenbcTs"”.

MpoweHnto AoAra nocesLeHa Bcero ogHa ctatbs MK PO, HO MMeHHO U3 ee cogeprKaHna cyaebHble
WMHCTAHUMW OeNann CTONb LUMPOKME BbIBOAbI, YTO MPAKTUYECKOE WUCMO/Ib30BaHWE 3TOTO0 WHCTUTYTA B
KoMMmepyeckom 06opoTe Bbis1o Napann3osaHo. Mo cBoel PUAMYECKON KOHCTPYKUMW NPOLLEHME 40T
W fapeHue OeACTBUTEIbHO MMEIOT HEKOTOPOE CXOACTBO, HO He TOXAECTBO.

OnutenbHoe Bpema cyaebHble MHCTAaHUMKM PacCMATPMBAAM NPOLLEHME AOAra Kak A0rosop, a
MOMEHTOM NpeKpaLLeHnn 0bs3aTeNbCTBa CYUTAIM COrNacue SOMKHUKA Ha npoweHune goara (n. 1 cT. 433
K P®). Bo3MOXKHO, 3Ta MNO3MUMA He JMWEeHa JIOTMKM U COOTBETCTBYET MpPaKTUKe (HecmoTpA Ha
NPOLLEHHBIN J0AT, LOKHUK BCe PABHO BMNpaBe UCMO/IHUTL CBOE 06A3aTeNbCTBO).

BbiBOA 06 O4HOCTOPOHHOCTM MPOLLLEHMA A0JIra MOXKHO caenaTtb U3 popmyanposku cT. 415 TK PO,
B COOTBETCTBMW C KOTOPOMN 06A3aTeNIbCTBO MPEKPALLAETCA 0CBOOOXAEHNEM KPeaUTOPOM AOKHUKA OT
Nexawmx Ha Hem obasaHHocten. [lpM 3Tom  BbipaxkeHue "o06A3aTenbCcTBO MNpeKpalaerca
0CcBOGOXAEHMEM" He COAEepPUT YKa3aHMA Ha KaKoe-nuMbo corfaweHve Mexay KpeauTopom U
OO/KHUKOM.  Kpeautop CBOMM OOHOCTOPOHHWMM BOJIEBBIM aKTOM OCBODOMKAAET [O/MKHWKA OT
COOTBETCTBYHOLWEN 06A3aHHOCTM M TEeM CamMbiM MpeKpallaeT 0653aTeNnbCTBO, B TO BPEMS KaK AapeHue
npeanonaraer obssaTesibHOe cOrfacMe OAaPAEMOro NPWHATb Aap WU MMEHHO MO3TOMY ABASETCA
Aorosopom. OAHOCTOPOHHUIA XapaKTep NPOLLEHMA A0ra (B NPOTUBOMNOA0XKHOCTb AOFOBOPHON Npupose
OAPEHNA) MOMKET NOCAYKUTb OAHUM U3 apTYMEHTOB AEeNCTBUTENIbHOCTU CAENKMN.
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Mexay Tem KBanuduKauus NpoLlLeHMA [A0Ara Kak OJHOCTOPOHHEM CAEe/NKM aBTOMAaTUYECKU
CHMMAET BOMNPOC O BO3MOXKHOCTU MPUMEHEHUS K OTHOLLEHUSIM CTOPOH HOPM O AloroBope AapeHua (cT.
572, 575 TK P®), noTomy 4YTO OAHOCTOPOHHAA CAE/IKa HU MPU KaKUX OBCTOATENbCTBAX HE CMOXKET
TpaHCchOPMMUPOBATLCA B LOrOBOP (cornalieHne), KOTopbIM BO BCEX C/TyYasnX ABAAETCA AapeHue.

OAHOM M3 cylecTBEHHbIX 0COBeHHOCTEN A0roBopa AapeHus asasetca ero 6e3BoamesgHoOCTb. ITOT
KBaMPpUUMPYIOLLMIA NPU3HAK foroBopa Npamo 3akpenseH B Kogekce (cT. 572 K P®). ltoboe BcTpeyHoe
npeaocTaBaeHUe CBUMAETENbCTBYET 06 oTCcyTcTBUM AapeHua (cT. 423 TK PD). CneposaTtenbHO, NpolleHme
Jonra MoXeT ObiTb KBaAMPULUMPOBAHO KaK JapeHue TOJbKO B TOM C/y4yae, eCc/iiM BOMPOC O ero
6e3B03Me34HOM XapaKkTepe byaeT peleH nonoxuTenbHo. MNockonbKy cT. 415 K PP He yKkasbiBaeT Ha
6e3B03Me3HbIA XapaKTep NpouweHua ao/ra, To byaeT AeicTBOBaTb MPe3ymMnumsa ero BO3mMesaHOCTU.
MHbIMW cnoBamu, MPOLLEHMEe [0Jira BO3MOMKHO, €C/IM KpeauTop MoJsydaeT Kakoe-nnbo BCTpeyHoe
npeaocTaB/ieHNe CO CTOPOHbI A0MKHUKA.

§ 2. Ponb meguaTopa B npoleaype meanauum

MeanaTtop ABAAETCA CNELMANUCTOM, KOTOPbIA Npu3BaH paspelatb KOHOAUKTbI C MOMOLLbIO
meguaumun. OH ydyacTBYeT B npoueaype mMeauvaumn KaKk TpeTbs, HEWTpasibHadA, HesauMHTepecoBaHHas
CTOpoHa. B npouecce neperoBopoB mMeanaTop NOMoraeT KOHGAUKTYIOLWMUM CTOPOHaM NOHATb MHTEpEechI
CBOW U MPOTUBHWKA, ONPEAENUTb 3aHMMaeMble Mo3MUMKU. TaKKe meauatop MNoABOAWMT CTOPOHbI K
MOUCKY KOHCTPYKTMBHOMO PeLlleHns cnopa, NpMemsemoro ana obemx CTOpoH, M NOMOraeT CTOPOHam
HaNTWN TO peLLeHNE, KOTOPOEe YCTPOUI0 Bbl BCEX YH4ACTHUKOB KOHPINKTA.

Meanatopy OTBOAMTCA BeCbMa 3HauYMTeNbHaA pPOab, MO3TOMY cC/AeayeT OnpefensiTo YPOBEHb
TpeboBaHMUIM K ero KaHaMaaType.

Mpn nogroToBKe MeAMATOPOB NPEAbABAAIOTCA O4YEeHb cepbe3Hble TpeboBaHWA K JIMYHOCTU
megmatopa, TaK KakK HanuMumsa ocobbix KadvectB TpebyeT cama crneuuduka npodeccum.
CepTUdULMPOBAHHBIA MeANaTOP TaKKe A0/iKeH ObiTb 0OyYeH U C TOYKU 3PEeHUs CaMOWN TEXHOJI0TUMU
nposeseHMA npoueaypbl. BOT noyemy YenoBek, NAaHMPYIOLWNIA CTaTb NOCPEAHUKOM, 0683aH NOHMMATD,
yTO, AarKe nNponaa Kypc obyyeHuns u noayyuns cepTudMKaT Ha NpaBo paboTbl MeaMaToOPOM, OH AOJIKEH
6yaeT NOCTOAHHO COBEPLUEHCTBOBATLCA, NOAAEPKMBAA U yayYllas npuobpeTeHHble HaBbIKKW, NPOXOAUTb
A0ononHuTeNbHOe 0byyeHue, yraybnsaa 3HaHUA M NOBbIWaA NPodEeCcCUOHAIbHY KOMNETEHTHOCTb.

Kaxkabii meamaTop, BHE 3aBMCMMOCTM OT TOro, rae OH npoxoaun obydyeHue, AONXKEH 6biTb
nocnefoBaTelbHbIM B NPUBEPKEHHOCTM NPodeCcCMoHaNbHOM 3TUKe meanaTopa. PaHee mbl yKasbiBann o
cywectBoBaHMM KogeKkca noBegeHMa MmeamaTopoB, Hag KOTOPbIM MAET akTUBHas paboTta meamaTopos
Poccun. B ero ocHoBe nexuT EBponeiicknii Kogekc nosegeHua meamatopoB (Code of conduct).
OcHoBHble TpeboBaHWA NPodECcCOHaNbHOMN 3TUKK, KoTopble Bbinn chopmynpoBaHbl B 3Tom Koaekce, B
NoJIHOM Mepe OTParkaloT BCe HeOHXoAMMble KauyecTBa, KOTOPbIMU A0NXKeH 06/1a4aTb meamaTop.

NTaK, meamatop ycTaHaB/iMBaeT paKTUYeCKMe O0BCTOATENbCTBA BO3HMKLLEIO MEXKAY CTOpOHaMu
KoH}IMKTa. O4HAKO 3TO He 03HAYaeT, YTo OH ByAeT yrnybnaTbCA B IMYHbIE UCTOPUM U NPOBAEMbI.

Ha camom pene yacto npu BO3HWKHOBEHWUW Pa3HOrNacuii B [ENO0BbIX OTHOLIEHUAX MapTHepbI
NbITAlOTCA AOFOBOPUTLCA APYr C APYroM Hamnpsamyto, HO MeperoBopbl CPbIBAKOTCA B CUY TOro, YTo 0be
CTOPOHbI 3aHMMAIOT OYEHb KECTKME NO3ULMN.

MeanaTtop e NomMoraeT CTOPOHaM B3r/IAHYTb Ha UX Npobaemy No-Apyromy, Kak Obl CO CTOPOHBI,
yTOObl OHM MOINIM NlydLLEe YBUAETb MHTepPEechbl U NOTPEBHOCTN APYr ApPYra, NOHATb, YeM OHU MOTUBUPYIOT
CBOIO MO3MLMIO N OXKNOAEMbBIA MU UCXOL KOHPAUKTA.

MeanaTtop Kak /MU0, NpUBAEKaeMoOe CTOPOHaMW B KayecTBe NOcCpeaHUKa A/s CoAencTBuA B
BblpaboTKe CTOPOHAMM PELUEHMA MO CYLECTBY CNOpPa, BbINOAHAET pas yHKunin <249>, 6narononyyHoe
OCYLLECTB/IEHME KOTOPbIX 3aBUCUT OT €ro KOMMETEHTHOCTM B 06/71aCTM KOMMYHMKaLuMW, BemeHUA
neperoBopoB U ynpaBaeHNAa KOHGIMKTOM B LLe/IOM.

<249> TMloa O¢YHKUMAMM MeamMaTopa MOMKHO MOHMMAaTb OCHOBHbIE HanpaB/ieHUAa AeNCTBUI
MmeamaTopa, Bblpa)kalowme poab W 33ad4ayM Meauatopa B MNpouedypHOMN, coAep)KaTenbHon W
3MOLIMOHANbHO-NCUXOA0rMYecKoi chepax.

®YHKUMK, KOTOPbIE OCYLLLECTBAAET MEANATOP, MOMKHO KAacCMdULMPOBaTL B 3aBUCMMOCTM OT cdhep
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ero JeATenbHOCTU: BO-NepBblX, ¢yHKUMM B cdepe npoueaypbl; BO-BTOPbIX, PYHKUMM B chepe
coAiepaHus cnopa; B-TPeTbUX, PYHKLUN B SMOLIMOHA/IbHO-MCUXOJI0rMYecKoi chepe.

B cdepe npoueaypbl MeamMaTop BbIMOJIHAET ABE OCHOBHble (YHKLMMU: OPraHM3aLUMOHHYIO U
nesarornyeckyto.

Y70 KacaeTcA opraHM3aumMoHHoM GyHKUMK, TO ee cneayeT pacCMaTpuBaTh B ABYX 3HAYEHUAX:

OpPraHM3aUMOHHO-TEXHUYECKUI acneKT (No4roToOBKa NOMeELLLEeHWs, OpraHM3aLmMa NPOCTPaHCTBA A1A
COBMECTHbIX NEPeroBopoB M MHAMBUAYANbHOW PabOTbl C YY4ETOM KOJIMYECTBA YYAaCTHUKOB MeanaLmy,
obecneyeHne TEXHUYECKOW NOALEPKKMN B C/lyd4ae HEOBX0AMMOCTU U T.4.);

OpraHU3aLMoHHO-NPOoLEAYPHbIN (ynpaBneHUYecKunit) acnekT, KOTOpblit cBA3aH C obecneyeHnem
nocnenoBaTe/IbHOrO M KOHCTPYKTUBHOTO BeAeHMA MeperoBopoB. [laHHbIA  acnekT sABasetca
Bblpa*kKeHMEeM CaMon MeaMaTUBHOM TEXHONOTUM.

BbinosHEHWE OpraHU3auMoHHOM GYHKLMM B MpoueaypHOM acneKkTe npeanosiaraeT, BO-NepBbiX,
Co34aHue MNOCPEeAHUKOM YCNOBUA AN KOHCTPYKTMBHOMO AManora BCEX YYaCTHUKOB meauauuu, BoO-
BTOPbIX, OpraHM3auMio MeperoBOpOB CTOPOH COrfacHo u3bpaHHoM (c yyeTom cneumdukm cnopa)
mogenun. [na aToro meamatop MUCMNosb3yeT npuembl 3GGEKTUBHON KOMMYHMKaLMK, a TaKKe 3HaHuA
TEOPWUM NEepPeroBoPoOB U HaBbIKM yNpaB/ieHWUA NeperoBoOPHbIM MPOLLECCOM.

B cnyyae ecnn cooTBETCTBYIOWME YCNOBMA HE OrOBOPEHbl B COMAlleHUMM O NPOBEeAEHUMU
Mmeauauunm, TN NeperoBopos byaeT 3aBMceTb OT NpodeccMoHanbHOro Bbibopa meamaTopa, ero HaBbIKOB
M NepcoHanbHOro nogxoda K MNpuMmMUpUTENbHOM npoueaype. OCHOBHbIMM  MHCTPYMEHTaMMU,
NCNO/b3yeMbIMUK /1A OCYLLECTBNEHNS 0003HAYEeHHOM Bbie QYHKUUKN, ABNAKOTCA TEXHUKU aKTUBHOIO
CNywaHua n 06paboTKM WHPOPMaLMKM, BOMPOCHbLIE TEXHWKM, B TOM YMUC/AE TEXHUKM MOCTaHOBKM
BOMPOCOB C LE/Nbl0 CTUMY/IMPOBAHUA CTOPOHbI K TMOWCKY HOBbIX HECTaHAAPTHbIX pPeLueHWni
yperyanmpoBaHua cnopa. Takum obpasom, meamnaTop, He BMELLMBAACb B COA4EPKaTeIbHYIO YacTb Cnopa,
ynpaBnseT KOHPSMKTOM, YTO B KOHEYHOM UTOTe MPUBOAUT K €ro paspeLleHuto.

Meparornyeckan GpyHKUMA peannsyercs B ABYX KOMMNETEHLUUSAX:

1) HenocpeACTBEHHO B Xo4e MeAMauuM, Hanpumep Ha 3Tane WHAMBMAYa/NbHON PaboTbl CO
CTOPOHAMW, MpU HeobXxoAMMOCTM MeaMaTop MOMKET o0byyaTb CTOPOHY BeAEHUI0 NEepPeroBopos,
BbICKa3bIBaHUIO CBOMX NpPeasioXKeHWi. B 3apyberkHOl nnTepaTtype AeATeNbHOCTb MeanaTopa B AaHHOM
HanpaB/IeHMM Ha3bIBalOT "NEPCOHaNbHbIM NEPEroBOPHbLIM KOy4YMHrom" (OT aHra. coach - TpeHMpoBaTh)
<250>;

<250> Spencer D., Brogan M. YKas. cou. P. 49.

2) onocpeAoBaHHO, T.e. B TeYeHMe BCei Npoueaypbl Meauaunm CTOpoHbl 06yyaloTca BeaeHuto
MHTErpaTUBHbIX NeperoBopos (Mpy peannsauumn KaacCMYeckoi moaeny meamaumm). MHbIMK cnoBamm,
MeaunaTop CBOMMM AeNcTBUMAMKU GOPMUPYET Y CTOPOH onpegeneHHble 06pasbl U MOAENN NOBEAEHUSA,
KOTOpble OHWM B MOC/AeAyloWeM CMOTyT pPeann3oBblBaTb NpPW  YPEryaMpoBaHWM  pasHOrnacuii
CaMoCTOATe/IbHO 6€3 BMeLIaTeNbCTBa TPETbUX ANL,

Kpome Toro, B cdepe coaepraHuMa Ccrnopa MeaMaTop BbINOAHAET WHPOPMALMNOHHYIO
(npepoctaBneHne O6BLEKTUBHOW WMHPOPMALMM OTHOCUTENbHO CAOMKHbLIX BOMPOCOB) M B HEKOTOPbIX
C/IYYanX - KOHCY/bTAUMOHHYIHO ¢yHKUMU. OueBMAHO, YTO AaHHble GYHKUMKM XapaKTepHbl NUWb AAs
HEKOTOPbIX (HEKNACCUYECKUX) Moaeneln meanaumm.

®yHKUMA obecneyeHnss 61aronNPUATHOTO MCUXOJIOTMYECKOTO KAMMATa O3HauyaeT AelcTBuA
MeAMaTopa, Hamnpas/ieHHble Ha NOAAEPKAHWE MUPHOTO B3aMMOAEWCTBMA YYaCTHUKOB NPUMUPUTENIbHOM
npoueaypbl U cobnogeHne 6anaHca cua CTOPOH. B AaHHOM c/iyyae MPUOPUTETHOE MECTO 3aHWMAtoT
HaBbIKM yNpaBaeHUsA KOHGANKTOM U PerynsaLmm sMoLMOHANIbHOTO HANPAXKEHUS CTOPOH.

Bce nepeuncneHHble ¢yHKUMM MeaMaTopa B3aMMOCBA3aHbl M B3aMMOODYCNOB/EHbLI, 4YTO
obecneumBaeT nocTynatenbHoe NPOABUMKEHME CTOPOH B MEPEeroBopax K YyperyJMpoBaHUIO cropa.
CnepyeT OTMETUTb, YTO peanu3aumsa onpeaeneHHbiX GYHKLUMIA U MPUMEHEHME YKa3aHHbIX NPUEMOB U
TEXHWK BO3MOMHbI HE TO/IbKO B pamKax Mmeanaumnn, Ho 1 B 11060 MHOW topuanyeckon npakTuke <251>.

<251> KanawHukoBa C.N. Meamnauma B cdepe rpaxkaaHckon topucamkummn. M.: UHPOTponmK
Mepawna, 2011.



WNTaK, neatenbHOCTb MeanaTopa npeactasnset cobon 0Co3HaHHOE UCNO/Ib30BaHMe crnelmanbHbIX
TEXHUK W NPUEeMOB B LENsAX Yynpas/ieHua neperosopamu. Mexagy Tem ponb meauaTtopa He
OrpaHMYMBAETCA MPOCTOM OpraHu3aLmein U XPOHOMETPUPOBAHMEM NEPEroBOPHOrO NMPouecca B Lensx
obecneyeHmns NOHMMaHWA (32 UCKIIOYEHMEM HEKOTOPbIX HEK/TACCMYECKUX Moaenel meamaumnmn) u B 3Tom
CMbIC/Ie MeAuaums OT/IMYaeTca OT Takux npoueayp, Kak mozepaumsa. B To ke Bpemsa meguatop He
HadeNeH NoJIHOMOYUAMM Ha BblHECEHME 06A3aTeNIbHOro ANA CTOPOH PeLleHns. ITUM NPUMUPUTENbHAnR
npoueaypa C yyacTueM nocpefHWMKa OTAMYaeTcA OT TPeTelcKoro pasbupaTenbctBa WM MHbIX
IOPUCOMKLMOHHbBIX Npoueayp, a NOTOMY LOJ/I)KHA PacCMaTPUBaTbCA KaK BHEIOPUCAMKLMOHHbLIM Cnocob
yperynnmpoBaHus NpaBoBbIX CNOPOB.
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